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GRACE  J.   
 

REASONS FOR DECISION 
 
[1]      The third amended complaint filed by Fairfax Financial Holdings Limited (“Fairfax”) and 
Crum & Forster Holdings Corp. (collectively the “U.S. plaintiffs”) in the Superior Court of New 
Jersey Law Division: Morris County (the “New Jersey Court”) is over one hundred and sixty 
pages long and seeks more than $6 billion USD in damages.  In it Fairfax alleges that for several 
years a long list of defendants, including the applicants in this proceeding, did their best to 
disseminate false information so that they could profit when the price of the shares of Fairfax 
declined.   

[2]      On March 8, 2011 and on the consent of the U.S. plaintiffs and the applicants, the 
Honourable Justice Stephan Hansbury ordered that letters rogatory, also known as letters of 
request, be issued.  The letters of request ask this Court to require Mr. Fenwick to attend to be 
examined and to cause a transcript and videotape of his testimony to be transmitted to the New 
Jersey Court.   
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[3]      Mr. Fenwick does not wish to be examined and asks this court to decline to give effect to 
the letters of request. 

Mr. Fenwick 

[4]      Mr. Fenwick is not a party to the action in the New Jersey Court.  According to the 
limited evidentiary record filed, Mr. Fenwick is a securities analyst employed by Cormark 
Securities Inc.   He is alleged by the applicants to be “one of only three analysts currently 
covering Fairfax.”  Nothing in the evidence suggests he has any other connection to the parties in 
the U.S. proceeding. 

[5]      Mr. Fenwick authored or co-authored a document dated February 22, 2011 relating to 
Fairfax.  The document summarized certain financial information, made observations about the 
recent financial performance of Fairfax, its current financial position and prospects, concluded, 
subject to qualifying language, that Fairfax was likely to perform with its peer group and 
suggested a target price for its common shares. 

[6]      The document came to the attention of and is of interest to the applicants.  They appear to 
be of the view that the analysis does not support the U.S. plaintiffs’ claims of reputational 
damage or the allegations of consequential financial adversity.  

[7]      With a March 31, 2011 fact discovery deadline looming in the U.S. proceeding, the 
applicants moved quickly to obtain an order and letters of request from the New Jersey Court.  
During argument, counsel for the applicants indicated that efforts were being undertaken which 
would allow the requested examination to proceed in April, 2011 if the letters of request are 
enforced by this Court. 

The applicable legal principles in Ontario 

[8]      The applicable legal principles are well established.  

[9]      First, the court has authority to enforce letters of request pursuant to federal1 and 
provincial2 legislation. 

[10]      Second, whenever possible courts in this country give a request of a foreign court full 
force and effect out of mutual deference and respect 

[11]      Third, that does not mean that an Ontario court is bound to accept the language or request 
of the foreign court.3 To the contrary, an Ontario court will not do so if it would be contrary to 
public policy or otherwise prejudicial to the sovereignty or the citizens of Canada.4  
                                                 
1 Canada Evidence Act, R.S.C. 1985, c. C-5, s. 46 
2 Ontario Evidence Act, R.S.O. 1990, c. E.23, s. 60 
3 AstraZeneca LP v. Wolman, [2009] O.J. No. 5344 (S.C.J.) at paras. 17-19; Souleau v. Willer, [2009] O.J. No. 2459 
(S.C.J.) 
4 R. v. Zingre, [1981] 2 S.C.R. 392  
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Consequently, requests for the testimony of or production of documents by a Canadian citizen 
have been denied when the requests were too vague or general or the main purpose of the 
examination investigative or part of a “fishing expedition”;5   

[12]      Fourth, the applicant must fulfill several preconditions before an Ontario court will 
require that a witness such as Mr. Fenwick submit to an examination.  Six factors are ordinarily 
listed.  Because the applicants in this case do not seek any documentary production from Mr. 
Fenwick, I refer to only five of them for the moment.  They are: 

a) The evidence sought must be relevant; 

b) The evidence sought must be necessary for trial; 

c) The evidence must not be otherwise available; 

d) The order sought must not be contrary to public policy; 

e) The order requested must not be unduly burdensome on the proposed 
witness.6 

[13]      Fifth, the court has jurisdiction to order that a witness submit to examination for the 
purposes of providing evidence at trial, pre-trial proceedings or discovery.7  Historically there 
was reluctance to provide assistance in a discovery process that was broader than in Canada.  
That is still a factor to be considered but is not fatal to the application.8 

[14]      Sixth, after considering the relevant factors, the court has discretion.9  It can enforce the 
letters of request.  It can decline to do so.  It can narrow the scope of the inquiry.10   

The Letters of Request 

                                                 
5 See, for example, Fecht v. Deloitte & Touche, [1997] O.J. No. 511 (C.A.); j2 Global Communications, Inc. v. B.C., 
[2010] O.J. No. 3813 (C.A.) 
6 Re Friction Division Products, Inc. and E.I. Du Pont de Nemours & Co. Inc. et al. (No.2) (1986), 56 O.R. (2d) 722 
(H.C.J.).  This case has been cited with approval many times.  See, for example, Re Presbyterian Church of Sudan, 
[2006] O.J. No. 3822 (C.A.) at para. 20.  A sixth precondition is also mentioned which relates to documents the 
applicant seeks to be produced.  In this case, the applicants do not ask for the production of any documents.  
Furthermore, in the Re Friction decision Osborne J., as he then was, wrote: “There may well be other factors which 
bear upon a request for an order giving effect to letters rogatory.”  The list set forth in that decision was applicable to 
the factual situation facing the court. 
7 R. v. Zingre, supra, note 4; Re Presbyterian Church of Sudan, supra, note 7 at para. 18.  Counsel for Mr. Fenwick 
point out that the letters of request say that “the testimony of Jeff Fenwick…is intended to be given in evidence at 
trial” of the U.S. proceeding.  However, the applicants’ material makes it clear they are asking that Mr. Fenwick 
participate in a discovery process.  
8 Re Presbyterian Church of Sudan, supra, note 7 at para. 18. 
9 Fecht v. Deloitte &,Touche,  supra, note 5, para. 3. 
10 Ibid. at para. 6; D.G. Jewellery of Canada Ltd. v. Valentine, [2000] O.J. No. 4177. 
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[15]      The letters of request describe the parties to the U.S. proceedings and offer a broad 
overview of the allegations made by the U.S. plaintiffs.  They then state: 

The crux of Plaintiffs’ case is that the Defendants allegedly engaged in a 
scheme to cause Fairfax’s stock price to decline by disseminating false 
and misleading information about Fairfax’s financial condition to brokers, 
analysts, regulatory agencies, press, investors, potential investors, and 
underwriters, in an effort to profit on short positions in Plaintiffs’ 
securities.  Plaintiffs allege that if Defendants had not allegedly spread 
false rumors into the market to hurt Plaintiffs’ reputations, Fairfax would 
be trading at a much higher stock price today, and the only reason it is 
not, in the Plaintiffs’ view, is because of the lingering reputational damage 
allegedly caused by Defendants…Defendants deny Plaintiffs’ allegations 
and contend that Plaintiffs misrepresented their financial condition to 
investors. [Italics added] 

[16]      I pause here to address the language I have italicized.  I note that the U.S. proceeding was 
commenced in July, 2006.  The complaint alleged that the scheme – dubbed the“Fairfax project” 
- started in 2002 and was ongoing.  The third amended complaint is dated March 27, 2008.  It 
alleges that the commencement of the U.S. proceeding occurred “at a time when the defendants 
had assumed their largest ever short and short-equivalent positions in Fairfax-related equity, 
debt, and derivative securities, which they could not easily or quickly unwind without massive 
losses.”11 

[17]      Entire sections of the third amended complaint describe actions which support the 
allegations of the U.S. plaintiffs that the “defendants continued their aggressive disinformation 
and manipulative trading through the end of 2006 in an effort to minimize the increase in the 
price of Fairfax related equity, debt and derivative securities and thereby minimize massive year-
end losses and their impact on compensation and investor retention and marketing.”12 

[18]      Allegations were also made that materially false and misleading statements were made by 
or at the instance of some of the defendants as late as February, 2008.13 

[19]      Twenty five paragraphs outline the nature and extent of the damages the U.S. plaintiffs 
allege they have sustained.  Some of the losses were said to be ongoing.  For example, the U.S. 
plaintiffs allege that “Fairfax’s price/book value ratio has eroded again in the face of the renewed 
accusations of fraud” by some of the defendants.14 They alleged the valuation of Fairfax equity 
had fallen from 1.42 times book value on March 31, 2007 to almost 1.0 “today.”  

                                                 
11 The excerpt is drawn from paragraph 217 of the third amended complaint. 
12 The excerpt is drawn from paragraph 255 of the third amended complaint. 
13 Allegations relating to March, 2007 and beyond appear at paragraphs 275-282 of the third amended complaint. 
14 That allegation is made in paragraph 304.  
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[20]      It appears to me that the use of the word “today” in the extract drawn from the letters of 
request above must be based on that and similar allegations. 

[21]      For example, the U.S. plaintiffs also alleged that “the renewed…attack has…continued to 
result in [the U.S. plaintiffs] paying far more in the cost of debt than other comparable 
companies”15 and that they “continued to have to pay substantially greater audit fees and D & O 
insurance premiums” than the norm.16   

[22]      The letters of request then contain a brief description of Mr. Fenwick and the February 
22, 2011 analysis bearing his name.  They then say: 

…his analysis suggests that Fairfax stock is not undervalued to any 
significant extent, and he bases this analysis on various factors relating to 
Fairfax’s financial health – factors which have nothing to do with 
Plaintiffs’ allegations against Defendants, including allegations regarding 
supposed reputational damage.  In addition, Mr. Fenwick does not appear 
to have had any contact with the Defendants.  He is thus an important 
witness for purposes of disproving Plaintiffs’ primary damages theory, 
that Defendants depressed Fairfax’s stock price by spreading false rumors 
that harmed Fairfax’s reputation, including among securities analysts… 

It has been shown to this Court that justice cannot be done among the 
parties without the testimony of Jeff Fenwick, which is intended to be 
given in evidence at trial of the above-captioned matter.  Therefore, the 
requested testimony is relevant and necessary. 

[23]      After noting that Mr. Fenwick cannot be compelled to testify in the United States since he 
is a Canadian resident, the letters of request continue: 

…the evidence sought is not unduly burdensome to the witness… 

The…Superior Court of New Jersey…therefore respectfully requests that 
Jeff Fenwick be summoned to attend a deposition…and that you permit 
Mr. Fenwick to be examined orally as to the subject matter set forth 
above. 

[24]      Two earlier requests for assistance have been made by the New Jersey Court.  They 
resulted in consent orders being made by this Court.17   

                                                 
15 That allegation is made in paragraph 310. 
16 That allegation is made in paragraph 313. 
17 On May 11, 2010 an order was made by Allen J. that PricewaterhouseCoopers LLP (Canada) produce certain 
documents.  On November 10, 2010 an order was made directing a representative of Merrill Lynch Pierce Fenner & 
Smith to attend for examination.  There appears to have been a third request.  For reasons which are not entirely 
clear to me the application to implement the request was recently abandoned. 
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Should the letters of request issued by the New Jersey Court be enforced? 

[25]      I propose to review each of the factors mentioned earlier in turn.   

[26]      First, is the evidence sought relevant?   

[27]      The letters of request say it is both “relevant and necessary”.  They are not, however, 
determinative.  I am duty bound to undertake my own review of that issue particularly where, as 
here, I have not seen the record which was filed in New Jersey which resulted in the granting of 
the order and the issuance of the letters of request.18 

[28]      I have already summarized the evidence before me on the topic.  It is drawn from an 
affidavit of Stephen Shackelford, Jr., sworn March 16, 2011 (the “Shackelford affidavit”).  Mr. 
Shackelford is one of the lawyers acting for the applicants in the U.S. proceeding. 

[29]      The Shackelford affidavit names Mr. Fenwick’s employer, contains statements that Mr. 
Fenwick “has been covering Fairfax for several years”, “is one of only three equity analysts 
currently covering Fairfax” and “does not appear to have had any contact with the Defendants.”  
Mr. Fenwick’s February 22, 2011 analysis is appended.  Mr. Shackelford says the analysis 
“suggests Fairfax stock is not undervalued to any significant extent.” 

[30]       Assuming Mr. Shackelford’s interpretation of the analysis is correct, why is it relevant?  
It is possible Fairfax alleges that it continues to suffer reputational damage in 2011 but I have not 
seen anything which suggests that is so except, perhaps, the paragraphs in the third amended 
complaint to which I have already referred.  Only one of them relates to stock price. 

[31]      Mr. Shackelford suggests that Mr. Fenwick has been paying close attention to Fairfax for 
“several years”.  The basis for that statement is not articulated.  Mr. Fenwick filed no evidence.  
Does that mean the allegation is accepted or that I should draw an adverse inference against Mr. 
Fenwick?  I don’t believe so.  The applicant bears the onus.  Not Mr. Fenwick. 

[32]      The February 22, 2011 analysis does make this historical comment: 

Fairfax Financial’s windfall gains in 2008 and 2009 significantly 
strengthened the firm’s financial position, it then leveraged into M&A to 
further build out its underwriting operations. 

[33]      I saw nothing else in the analysis which referred to, let alone discussed, anything other 
than current operational, management and industry issues.  The balance of the report reviewed 
the financial results for 2010 and what was expected in 2011.  I saw nothing which addressed 
whether the current “recommendation” was impacted by anything that happened – or is alleged 
to have happened – in the U.S. proceedings. 

                                                 
18 Contrast that with AstraZeneca, supra, note 3. 
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[34]      In short, the applicants have not satisfied me why Mr. Fenwick is “an important witness 
for purposes of disproving Plaintiffs’ primary damages theory”.  It is not clear to me why the 
evidence the applicants know Mr. Fenwick can provide is relevant to matters raised in the U.S. 
proceeding either in terms of subject matter or timeframe.  Clearly the applicants hope that an 
examination of Mr. Fenwick concerning the February 22, 2011 report will lead to other, helpful 
testimony but that is not, in my respectful view, sufficient.19   

[35]      Second, is the evidence sought necessary for trial?   

[36]      My concerns with respect to subject matter and timeframe lead me to conclude that the 
applicants have not established the evidence of Mr. Fairfax is necessary.  The link between the 
evidence it appears Mr. Fairfax could offer and the U.S. proceedings is simply too tenuous.  It 
does not appear to me that Mr. Fairfax can do more than throw a few pebbles into the sea. 

[37]      Third, is the evidence otherwise obtainable? 

[38]      Mr. Fenwick is said to be one of a small group of equity analysts “currently” focusing on 
Fairfax.  The applicants acknowledge there are two others.  I do not know whether the number 
was the same in prior years.  I do not know whether their identity is the same.  I do not know 
how many had a “connection” to the defendants.  The Shackelford affidavit says that “numerous 
analysts have been examined in the U.S.” including representatives from Bank of America LLC 
and Citigroup LLC.  It appears there are other analysts who can provide – and who may have 
provided – the requested evidence.  The applicants may want to add another voice but I am not 
satisfied that evidence of the same or greater value cannot be obtained elsewhere.20 

[39]      Fourth, is the order sought contrary to public policy? 

[40]      It is clear that an Ontario court can and on occasion will enforce letters of request for 
purposes of pre-trial discovery of a non-party.  Enforcement may be ordered even if the 
requested examination would not be available under Ontario’s Rules of Civil Procedure.21 

[41]      Mr. Gottlieb, counsel for Mr. Fenwick, submits the proposed examination should not be 
ordered on public policy grounds.  He argues that Mr. Fenwick is being asked to provide expert, 
not fact, evidence and that an expert cannot be compelled to testify. Ms Sayer responded.  She 
pointed out analysts are a category of persons who allegedly received and were influenced by 
false information concerning the U.S. plaintiffs.  She submitted an analyst’s answers to questions 
about those allegations do not involve the giving of expert evidence. 

[42]      I do not believe this issue is determinative of the application.  However, I do not mean to 
avoid it.  I would have thought, absent authority to the contrary, that a witness is not immune 

                                                 
19 Re Presbyterian Church of Sudan, supra, note 7 at paras. 35-41. 
20 AstraZeneca LP v. Wolman, supra, note 3, para. 27. 
21 Fecht v. Deloitte & Touche, [1996] O.J. No. 1170 at para. 25.  The decision was affirmed at [1997] O.J. No. 511 
(C.A.); Rule 31.10. 
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from the reach of letters of request simply because they are asked to provide “expert” testimony.   
The nature of the requested testimony is relevant when considering the various factors but I can 
think of no principled reason why an application to enforce letters of request should 
automatically fail in such circumstances.   

[43]      Fifth, is the requested order unduly burdensome? 

[44]      In this area the court has significant flexibility.  Where a request is overly broad, the 
scope of oral or documentary discovery can be narrowed.22  The letters of request in this case do 
not ask that Mr. Fenwick produce any documents.  They do ask, however, that he be required to 
submit to oral examination with respect to “the subject matter set forth” in the two pages which 
precede the request.  By my reading the subject matter certainly included Mr. Fenwick’s 
financial analysis but it may have gone much further.  For example, the earlier pages of the 
letters of request mention the alleged “conspiracy to spread false information…to analysts” and 
its effect on, among other things, the U.S. Plaintiffs’ access to capital markets.   

[45]      I agree with Mr. Gottlieb that areas to be explored should not be the subject of 
guesswork.  The letters of request should outline the topics to be covered with reasonable clarity.  
Where, as here, the subject matter is vague and potentially extremely broad, concerns about the 
appropriateness of enforcement are bound to grow. 

[46]      Consequently, in this case the basis for the statement in the letters of request that “the 
evidence sought is not unduly burdensome to” Mr. Fenwick remains unclear.  I did, however, 
take comfort from the statement in the Shackelford affidavit that the requested examination 
would take no more than four hours and that Mr. Fenwick’s reasonable expenses would be 
reimbursed.23  I also appreciated Ms Sayer’s advice that other safeguards appearing in other 
orders and decisions of this court would be voluntarily extended.   

[47]      However, given the failure of the applicants, despite Ms Sayer’s able submissions, to 
satisfy me with respect to the relevant factors, I am unable to fashion even a limited order.  I 
would be doing so for the purposes of accommodating the New Jersey Court despite the 
deficiencies in the applicant’s evidence and position.  That is not, in my view, principled and 
therefore it is not appropriate. 

Conclusion 

[48]      In the circumstances and with respect, I decline to enforce the letters of request.  The 
application is dismissed without prejudice to the applicants filing a further application with 
letters of request revised to address the concerns I have, with reluctance, expressed. 

[49]      The parties are asked to do their best to resolve the issues of costs on their own.  If they 
cannot do so, Mr. Fenwick is asked to provide brief costs submissions together with a bill of 

                                                 
22 See note 10 above. 
23 This assurance was also set forth in the letters of request. 
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costs and supporting dockets within 15 days with the applicants to do the same within 15 days 
thereafter.  The material may be provided to me through Judges’ Administration. 

 
___________________________ 

GRACE  J. 
 
Released:  April 1, 2011 
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