
UNITED STATES DISTRICT COURT

DISTRICT OF MASSACHUSETTS

ED MOLONEY, and ANTHONY )

McINTYRE, )

)

Plaintiffs, )

)    Civil Action No. 11-12331-WGY

v. )

)

ERIC H. HOLDER, JR., Attorney General, )

and JOHN T. McNEIL, Commissioner, )

)

Defendants. )

DEFENDANTS’ REPLY IN FURTHER SUPPORT OF MOTION TO DISMISS

In their Memorandum in Support of a Preliminary Injunction (“PI Mem.”) (D.10),

and Opposition to defendants’ Motion to Dismiss (“Opp. Mem.”) (D.13), plaintiffs chart

a novel and circuitous route in their attempt to obtain the judicial review they were denied

in the related MLAT proceeding involving Boston College, 11-mc-91078-WGY.  Each

step on that tortured path is flawed.  First, the plaintiffs’ latest filings do not augment

their claim to standing or establish that they are entitled to assert any claims.  Second,

plaintiffs cannot avoid the US-UK MLAT’s express preclusion of private rights by asking

this Court to start with the APA, apply the standard for judicial review in 18 U.S.C.

§ 3512, use that as a bridge to the standard of judicial review under 28 U.S.C. § 1782(a),

and then use those “domestic laws” as a basis for an otherwise-prohibited private action

to examine and determine whether the Attorney General complied with certain provisions

of the US-UK MLAT.  Third, their invitation to judicial review of matters integrally tied

to foreign relations between the United States and the United Kingdom (“UK”) ignores
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established legal principles.  Finally, even if plaintiffs have any protectable constitutional

interest, it is receiving adequate protection in the related MLAT action.  Accordingly,

plaintiffs’ complaint should be dismissed.

A. Plaintiffs Lack Article III Standing

In neither their Opposition to defendants’ Motion to Dismiss nor their

Memorandum in Support of their Motion for a Preliminary Injunction have Plaintiffs

provided any new information or argument to support their claim of standing -- on which

they have the burden of proof.  Lujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992).

Although asserting that the constitutional rights they “seek to protect” are “clearly

sufficient” for Article III standing, Opp. at 8, plaintiffs simply have not made the requisite

showing of a concrete and particularized injury.  Plaintiff’s argue that their injury will be

to the “free-flow of information” associated with the Belfast Project and assert that

“standing should be given a broad berth” because “even self-censorship” is a harm

sufficient to establish standing.  Id.  Those assertions are neither legally nor factually

applicable, however.  

As previously argued,  Mr. McIntyre is an alien residing outside the United States,1

and he does not claim to own property in the United States directly related to his claimed

   Defendants’ Consolidated Memorandum In Opposition to Motion for Preliminary1

Injunction and In Support of Motion to Dismiss (“Def. Mem.”) (D. 7) at 15.
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constitutional interests.  Thus he is not entitled to claim rights under our Constitution.  2

His concerns are properly addressed to his own government, not to this Court.  While Mr.

Moloney does reside in the United States, in the two affidavits he has filed  he asserts no3

claim of risk to his health or safety, and presents no evidence of any concrete injury-in-

fact to his First Amendment interests.  Instead, he asserts beliefs, opinions, and personal 

predictions focused almost entirely on his assessment of the impacts to the peace between

Great Britain and Northern Ireland should the materials sought by the subpoena be

provided to the requesting authority and should criminal charges then follow.  The Belfast

Project ended six years ago.   Moloney’s vague claim that disclosure would have adverse4

effects “on the practice of oral history generally” (D. 18-2 in 11-mc-91078 at ¶ 32) is

unavailing given his failure to assert any present or future impacts on himself personally. 

  In footnote 7 of defendants’ principal brief (Def. Mem. at 15), defendants cited to2

Boumediene v. Bush, 476 F.3d 981 (D.C. Cir.).  The citation was in error, as the decision was
subsequently reversed and vacated by the Supreme Court in Boumediene v. Bush, 553 U.S. 723
(2008).  There the Supreme Court held that aliens detained pursuant to the Authorization for the
Use of Military Force at the Naval Station at Guantanamo Bay, which the Court determined was
the de facto sovereignty territory of the United States, were entitled to invoke the Suspension
Clause of the Constitution.  553 U.S. at 753-772.  The Supreme Court’s decision indicates that
the language of the court of appeals quoted in the defendants’ footnote 7 is over broad, but it also
makes plain that the First and Fifth Amendments to our Constitution do not extend to a person
such as Mr. McIntyre -- a non-resident alien residing in Ireland.  See generally, 553 U.S. at 755-
771.

  See D. 18-2, attached to Motion For Leave To Intervene in Action No. 11-mc-91078;3

and D. 1-6 attached to the Complaint in the instant action.  An identical copy of the latter is also
attached to Plaintiffs’ Motion For Preliminary Injunction (at D. 9-1).

  See Affidavit of Ed Moloney dated June 2, 2011 (Ex. 2 to proposed Complaint attached4

to Motion to Intervene in M.B.D. No. 11-mc-91078 (D. 18-2)) at ¶ 26; Affidavit of Ed Moloney
dated December 29, 2011 (Ex. E to Complaint (D.1-6) in the instant action) at ¶ 3.

-3-
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Lujan, 504 U.S. at 560 & n.1 (“By ‘particularized’ we mean that the injury must affect the

plaintiff in a personal and individual way.”). There is no basis for relaxing the

requirement of a particularized injury here.  Plaintiffs do not and cannot mount a facial

First Amendment “overbreadth” challenge to the constitutionality of a statute, and

consequently they may not invoke the First Amendment interests of others not before the

court.  See generally Los Angeles Police Dept. v. United Reporting Pub. Corp., 528 U.S.

32, 37-42 (1999).  The affidavits plaintiffs submitted by non-parties to the action do not

somehow cement plaintiffs’ standing.   5

B. Plaintiffs Lack Prudential Standing to Assert Rights Under the US-UK

MLAT

Plaintiffs fail to demonstrate that their alleged harm is within the zone of interests

addressed by the US-UK MLAT.  Plaintiffs correctly point out that, to seek relief under

the APA, in addition to demonstrating Article III standing, they must also establish

“prudential standing” by showing they come within the zone of interests protected by the

law invoked.  Elk Grove Unified Sch. Dist. v. Newdow, 542 U.S. 1, 12 (2004); Harvey v.

  Plaintiffs submitted an affidavit by Carrie Twomey, Mr. McIntyre’s wife, with their5

Complaint on December 29, 2011, and filed the identical affidavit again on January 5, 2012, with
their Motion for Preliminary Injunction.  Defendants pointed out that the affidavit recounts
concerns related to publication of Mr. Maloney’s book in the spring of 2010.  Def. Mem. at 4,
n.2.  With their Motion for Preliminary Injunction, Plaintiffs also filed an affidavit by Jacqueline
Bradley, who lives in Belfast and works at a peace-building organization.  She too focuses on the
impact to the peace process, D.9-2 at ¶ 2, but also recounts a personal tragedy related to her
father’s having published a book in 2009 about his life in the IRA, followed by harrassment and
threats and his subsequent suicide.  Ms. Bradley’s tragedy, however, is not a basis for applying
our Bill of Rights to individuals living in foreign countries.

-4-
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Veneman, 396 F.3d 28 (1st Cir. 2005).  Plaintiffs argue that they meet the test for

prudential standing because the US-UK MLAT is imbued with a purpose “to protect

innocent third parties against the effects of intrusive, unwarranted, constitutionally

offensive or bad faith requests.”  PI Mem. (D.10) at 12.  But no such purpose is

discernible in the US-UK MLAT.  To the contrary, it expressly provides that “[this]

Treaty is intended solely for mutual legal assistance between the Parties,” and it disclaims

giving rise to a right “on the part of any private person to obtain, suppress, or exclude any

evidence, or to impede the execution of a request.”  Article 1, § 3.  Plaintiffs’ concerns

fall within no MLAT zone of interest.

C. Plaintiffs’ Claim Under the APA Is Foreclosed By Article 1, § 3 of the 

US-UK MLAT

Plaintiffs incorrectly claim that the Agreement on Mutual Legal Assistance

Between the United States of America and the European Union (“US-EU MLAT”)

provides “that an MLAT shall not ‘expand or limit rights otherwise available under

domestic law.’”  PI Mem., D. 10, at 2-3 (quoting Article 3, § 5); Opp. at 10.  Plaintiffs

mis-state the US-EU MLAT.  The language plaintiffs quote is not addressed to other

MLAT treaties; it speaks only to “this Agreement.”   Moreover, review of Article 3 as a6

whole makes clear that the US-EU MLAT does not purport to withdraw, amend, or

 The pertinent language states, “The provisions of this Agreement shall not give rise to a6

right on the part of any private person to obtain, suppress, or exclude any evidence, or to impede
the execution of a request, nor expand or limit rights otherwise available under domestic law.” 
(Emphasis added.)  US-EU MLAT, Art. 3, § 5 (reproduced at D. 9-4 at Page 48 of 68).

-5-
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supersede pre-existing MLAT language or to pre-empt language in subsequently-

approved MLATs between the United States and specific European Union states.  Despite

their claim that the US-UK MLAT is “best understood” by reference to the additional

language of the “master agreement,” PI Mem. at 2, there is simply no basis for Plaintiffs’

attempt to engraft that language onto the US-UK MLAT.

In any event, even if it applied to other, more specific MLATs, the language of the

US-EU MLAT would not help Plaintiffs.  If, as Plaintiffs argue, the MLAT does not

“limit” or “extinguish” rights under domestic law, it is nonetheless evident that there are

no substantive rights under domestic law that can form the basis for APA review here.  7

Contrary to the suggestions in their briefs, e.g., Opp. at 10-13, plaintiffs cannot somehow

obtain judicial review of actions of the Attorney General or the Commissioner under 18

U.S.C. § 3512 or Fed. R. Crim. P. 17(c)(2), because those laws govern the Court’s actions

and the Court’s discretion; they do not apply to the actions of the Attorney General or the

Commissioner under the US-UK MLAT.  

Plaintiffs argue that since the Court concluded it had the discretion to review

Boston College’s motion to quash the subpoenas under 18 U.S.C. § 3512, the Court may

consider “the discretionary [ ] factors” set forth in Intel Corp. v. Advanced Micro Devices,

Inc., 542 U.S. 241 (2004).  Opp at 11.  But Intel Corp. is unavailing for three reasons:

First, the statute invoked and interpreted in that case, 28 U.S.C. § 1782(a), similarly

  To the extent Plaintiffs may raise constitutional claims under the APA, those claims are7

addressed separately.

-6-
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governs the discretion of the district court, not the Attorney General or the

Commissioner, and thus cannot form a substantive basis for reviewing agency action

under the APA.  Second, this Court, in deciding that the underlying MLAT proceeding is

governed by 18 U.S.C. § 3512, see Memorandum and Order in 11-mc-91078 dated

December 16, 2011 (D.32) at 9, 27-34, impliedly rejected the Intel Factors, deciding

instead that the standard applicable to review of a grand jury subpoena is more analogous. 

Third, if Congress had wanted courts under 28 U.S.C. § 3512 to adopt the standard of

review of 28 U.S.C. § 1782(a), it could easily have said so; indeed, enactment of § 3512

would hardly have been necessary at all. 

Similarly, there is no merit to plaintiffs’ suggestion that Court should permit

plaintiffs to “raise a challenge under F. R. Crim. P. 17(c)(2).”  The instant action is a civil

case under the APA; it is not a criminal case.  The plaintiffs offer no legal logic for

applying a Criminal Rule here; and, in any event, this Court has concluded in the related

case that the Criminal Rules are not applicable to an MLAT request brought under 18

U.S.C. § 3512.  Memorandum and Order in 11-mc-91078 (D. 32) at 27-28.

Plaintiffs suggest that Canadian Lumber Trade Alliance v. United States, 517 F.3d

1319 (Fed. Cir. 2008), stands for the proposition that the APA affords a right of action “to

review a treaty decision” even in the absence of substantive domestic law giving rise to

private rights.  Opp. at 16.  The case stands for no such thing, however.  The plaintiffs in

Canadian Lumber brought suit under the APA challenging action of the Commissioner of

-7-
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Customs taken under one federal statute (the Continued Dumping and Subsidy Offset

Act, Pub. L. No. 106-387), and they alleged that the agency action was contrary to

another federal statute, section 408 of the North American Free Trade Agreement

Implementation Act, 19 U.S.C. §§ 3438 (“NIA”).  517 F.3d at 1324-25.  The defendant

argued that the NIA barred such causes of action, but the court ruled the NIA only barred

causes of action brought under the North American Free Trade Agreement itself (as

distinct from the implementing statute) and under the specific section the NIA (§ 101)

expressing Congress’s approval of the Agreement, but not causes of action under section

408 of the NIA.  Id. at 1340.  The court therefore found a source of domestic law giving

rise to a right that the plaintiff was entitled to enforce under the APA.  Id. at 1342-44.

D. There is No “Presumption of Judicial Review” That Trumps the Plain

Language of the US-UK MLAT and Permits the Court to Delve Into

Matters of Relations Between The United States and the United

Kingdom

As argued previously, Def. Mem. (D. 7) at 8-13, the APA review sought by

plaintiffs in this case would be inconsistent with long-standing principles counseling

against judicial entanglement in foreign affairs, and against recognizing privately

enforceable rights under treaties.  The plaintiffs fall short in their effort to overcome these

principles.  At bottom, the plaintiffs want this Court to stop the Attorney General from

providing assistance to the UK in its criminal investigation, because, they say, the

disclosure of the documents at issue and the pursuit of the investigation would upset

expectations under the Good Friday Agreement and jeopardize peace in Northern Ireland.  

-8-
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But the MLAT and the APA leave considerations of this sort to the sole discretion of the

Executive Branch.  This is not an arena appropriate for judicial interference.  

E. Any First Amendment Rights Plaintiffs May Have Are Adequately

Protected8

As pointed out previously, the plaintiffs lack standing to raise First Amendment

claims.  The defendants would emphasize, however, that even if plaintiffs were to have a

cognizable First Amendment interest, any such interest is adequately protected under the

procedures and considerations being applied by this Court in the underlying MLAT

proceeding.   Any First Amendment interest of the plaintiffs is no greater than that of9

Boston College, and this Court has taken into account that interest in its in camera review

and application of a balancing test in that proceeding.  Memorandum and Order dated

December 16, 2011, in 11-mc-91078 (D. 32) at 40-47; Findings and Order dated January

20, 2012, in 11-mc-91078 (D. 37).  Plaintiffs are not entitled to more. 

  Plaintiffs make no developed argument that enforcement of the subpoenas would8

violate a Fifth Amendment right.  And see Def. Mem. at 16-17.

  Indeed, the defendants believe that the Court’s balancing approach grants more9

protection to First Amendment interests than is warranted under Branzburg v. Hayes, 408 U.S.
665 (1972). 

-9-
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CONCLUSION

For the foregoing reasons and the reasons stated in the Defendants’ Consolidated

Memorandum In Opposition to Motion for Preliminary Injunction and In Support of

Motion to Dismiss, the plaintiffs’ Complaint should be dismissed. 

 Respectfully submitted, 

CARMEN M. ORTIZ

United States Attorney

By:  /s/ George B. Henderson, II         

George B. Henderson, II

Barbara Healy Smith

Assistant U.S. Attorneys

John J. Moakley U.S. Courthouse

1 Courthouse Way, Suite 9200

Boston, MA  02210

(617) 748-3272

(617) 748-3263

Dated: January 23, 2012 George.Henderson2@usdoj.gov

Bsmith4@usdoj.gov

CERTIFICATE OF SERVICE

I hereby certify that this document(s) filed through the ECF system will be sent electronically to the
registered participants as identified on the Notice of Electronic Filing (NEF) and paper copies will be sent to
those indicated as non registered participants on January 23, 2012.   

/s/ George B. Henderson, II                  

Dated: January 23, 2012 George B. Henderson, II
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