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I. PRELIMINARY STATEMENT 

This Court should transfer this case to the Southern District of New York pursuant to the “first-

filed” rule of federal court comity or 28 U.S.C. § 1404(a).1  The complaint filed by the law firm of 

plaintiff Patton Boggs, LLP, appearing “pro se,” asks this Court to execute on an injunction bond post-

ed in another case currently pending before another federal judge—the Honorable Lewis A. Kaplan—

in the Southern District of New York.  Chevron Corp. v. Donziger et al., Case No. 11 Civ. 0691 (LAK) 

(“the SDNY Action”).  Patton Boggs also asks this Court to find, in the context of a malicious prosecu-

tion claim based on a cause of action on which Chevron Corporation (“Chevron”) prevailed in the dis-

trict court in the SDNY Action, that Judge Kaplan’s orders were “frivolous” and amounted to “unlawful 

restraints,” and to award attorneys’ fees based on such findings, even before the SDNY Action is entire-

ly concluded.  And it seeks injunctive relief that would bar Judge Kaplan from dissolving the injunction 

bond he ordered Chevron to post in his own court.   

Patton Boggs’s action is part of ongoing attempts to disrupt litigation in the Southern District 

of New York that began more than a year ago.  In that case, Chevron seeks relief for the defendants’ 

acts of extortion and fraud, which have resulted in, among other things, the fraudulent issuance from a 

corrupt Ecuadorian court of an $18 billion judgment against Chevron.  Chevron’s claims are based on 

a mountain of largely undisputed evidence uncovered through a series of actions in different U.S. judi-

cial districts under 28 U.S.C. § 1782.  At last count, at least eight different federal courts (including 

this one) overseeing § 1782 actions have found the crime-fraud exception applicable to the conduct of 

the defendants in the SDNY Action and their lawyers.   

                                                 
1  A motion to transfer or dismiss under the first-filed rule and/or Section 1404(a) is not a Rule 12 
motion, and it does not waive (or change the deadlines for) any of Chevron’s defenses under Rule 
12(b); Chevron expressly preserves all objections and defenses under Rule 12(b).  See, e.g., Con-
vergence Techs. v. Microloops Corp., 711 F. Supp. 2d 626, 632-33 (E.D. Va. 2010); Wachholz v. 
Schneider, No. 88–7201, 1989 WL 8908, at *1 (E.D. Pa. Feb. 2, 1989).   
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In March 2011, after considering Chevron’s overwhelming evidence and finding that “many, 

though not all, of the facts underlying Chevron’s motion in fact are undisputed in every meaningful 

sense,” Judge Kaplan preliminarily enjoined the SDNY Defendants from attempting to enforce the 

Ecuadorian judgment.  See Chevron Corp. v. Donziger, 768 F. Supp. 2d 581, 655, 656–57 (S.D.N.Y. 

2011).  Judge Kaplan based the injunction on Chevron’s Count 9 for declaratory relief pursuant to the 

New York Recognition Act, NY CPLR 5200 et seq.  Id. at 638–39.  He also required Chevron to post 

a $21.8 million injunction bond.  Id. at 657   

After Patton Boggs’s clients, the SDNY Defendants known as the Lago Agrio Plaintiffs 

(“LAPs”),2 stipulated not to seek to enforce their judgment while the appellate process in Ecuador con-

tinued, the Second Circuit vacated the preliminary injunction solely on procedural grounds.  The 

Second Circuit found that neither the federal Declaratory Judgment Act nor the New York Recogni-

tion Act provided a judgment debtor such as Chevron with the ability to bring an affirmative claim for 

a declaration of non-recognition.  Chevron Corp. v. Naranjo, 667 F.3d 232 (2d Cir. 2012).  The 

Second Circuit pointedly did not address the merits of Chevron’s non-declaratory relief claims or the 

evidence of the defendants’ wrongdoing, and did not question Judge Kaplan’s extensive factual find-

ings supporting the injunction.  Id. at 246 n.17.  Rejecting the SDNY Defendants’ mandamus petition 

and request for reassignment, the Second Circuit remanded back to Judge Kaplan.  Id. at 247.   

Patton Boggs, which is neither a party to, nor counsel of record in, the SDNY Action but 

which represented two of the LAPs on appeal before the Second Circuit, and represents the LAPs in 

other, related actions, now seeks to execute on the New York court’s injunction bond in order to col-

lect damages it alleges were caused by the injunction.  Such an intrusion of one federal court into a 

case pending in another has no basis in logic or precedent.  Patton Boggs would turn principles of 
                                                 
2  The LAPs have recently begun calling themselves the “Afectados,” presumably for public rela-
tions reasons. 
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comity and sound judicial administration on their heads by having this Court sit in judgment of another 

district court’s actions in a case that has been pending for more than a year, and to which that court has 

devoted substantial resources.  The law does not countenance such manipulation of the judicial 

process.  To the contrary, under the “first-filed” rule, which requires federal courts to defer to earlier-

filed actions in other federal courts involving overlapping issues and parties, and the general transfer-

of-venue provision set forth at 28 U.S.C. § 1404(a), the only appropriate course is to transfer this ac-

tion to the Southern District of New York, or to dismiss it.  Adjudicating Patton Boggs’s Complaint 

anywhere outside the SDNY threatens to prejudice the interests of other parties present in Judge Kap-

lan’s court—including the interests of Patton Boggs’s own clients, the LAPs—to the extent they also 

claim any recovery under the injunction bond posted pursuant to that court’s order.   

Patton Boggs’s complaint also threatens Chevron with inconsistent and/or duplicative orders 

directed at the same bond.  It would make little sense as a matter of judicial economy for Patton Boggs 

to pursue that claim in a separate action in the District of New Jersey—while other entities may pursue 

the very same issue against the same finite bond in the SDNY.  See Fed. R. Civ. P. 19(a)(1)(B)(ii).  

And Patton Boggs’s claim to be entitled to exhaust the entirety of the bond that was established to sa-

feguard its own clients’ interests and that necessarily would be the source for any damage claims by 

those clients raises acute ethical issues.  In sum, if Patton Boggs believes that Judge Kaplan’s orders 

entitle it to compensation, it should pursue those claims before him in the first instance. 

Transfer (or dismissal) is especially appropriate because Patton Boggs’s present lawsuit 

represents only the latest of that firm’s efforts to disrupt the SDNY Action and impugn the reputation 

of a well-respected federal judge.  For the past year, Patton Boggs has avoided entering an appearance 

before Judge Kaplan, while ghostwriting briefs submitted to him under the names of other lawyers and 

fruitlessly seeking his recusal in the Second Circuit in filings replete with attacks on his integrity and 
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fairness.  In its efforts to avoid Judge Kaplan, Patton Boggs has previously sued Chevron (and its out-

side counsel) in the District of D.C. on grounds similar to its theories here.  In fact, in the District of 

D.C. it brought essentially the same action twice—both times alleging harm from Judge Kaplan’s in-

junction—only to see it immediately dismissed as baseless both times.  Patton Boggs, LLP v. Chevron 

Corp., --- F. Supp. 2d ---, No. 11–00799 (HHK), 2011 WL 3471072, at *6 (D.D.C. Aug. 8, 2011) 

(stating that “Patton Boggs misunderstands the law” and declining to sanction the firm “only because 

the bar for the imposition of fees and costs under [28 U.S.C.] § 1927 is extremely high”).   

This Court should put an end to Patton Boggs’s collateral attacks on ongoing federal litigation, 

and should transfer this case to the Southern District of New York, or dismiss it under the “first-filed” 

rule. 

II. BACKGROUND 

In order to understand Patton Boggs’s meritless complaint, Chevron provides a brief back-

ground on the Ecuadorian litigation, as well as the documented—and “undisputed in every meaningful 

sense” (Donziger, 768 F. Supp. 2d at 655)—wrongdoing of Patton Boggs’s SDNY-defendant clients 

and their co-conspirators, including Patton Boggs.3 

A. When the SDNY Defendants’ Ecuadorian Lawsuit Against Chevron Proved Unfounded, 
They Leveraged Judicial Corruption to Obtain a Judgment by Fraud 

On May 7, 2003, the SDNY Defendants caused to be filed a complaint against Chevron in La-

                                                 
3 This Court has overseen one of Chevron’s § 1782 actions.  In May 2010, Chevron filed an appli-
cation to take discovery from Uhl, Baron, Rana & Associates, Inc. (“UBR”) and Juan Cristóbal 
Villao Yépez, which this Court granted as to UBR on June 11, 2010.  In addition, the Court found 
that no privilege attached to UBR’s documents because there had been “an adequate prima facie 
demonstration of the operation of the crime-fraud exception.”  Stern Decl., Ex. 4 at 41:22–42:2; 
43:13–44:5.  (All exhibits referenced herein are to the Stern Declaration.) The Third Circuit sub-
stantially affirmed, but remanded for further findings to tie each document sought to the crime-
fraud.  In re Chevron Corp., 633 F.3d 153, 168 (3d Cir. 2011).  On remand, Patton Boggs ap-
peared on behalf of UBR and the LAPs.  Ex. 5.  On September 9, 2011, Chevron moved to compel 
UBR to produce documents and produce Vincent Uhl as a 30(b)(6) deponent.  After oral argument 
on February 23, 2012, this Court granted Chevron’s motion in part.  Ex. 6 at 81–85. 
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go Agrio, Ecuador, alleging that TexPet, a subsidiary of Texaco Inc., caused environmental damage 

for which Chevron was allegedly responsible as a result of a merger between a Chevron subsidiary and 

Texaco, Inc. in 2001.  Ex. 1 at St. 94.  From 1964 to 1992, TexPet had participated in an oil explora-

tion and production consortium (the “Consortium”) pursuant to a concession granted by Ecuador.  Be-

ginning in 1973, Ecuador’s state-owned oil company, Petroecuador, took an increasing ownership 

stake and operational role in the Consortium, and by 1976 it held a majority 62.5% interest.  Ex. 2 at 

23.  With the 1992 termination of the Consortium, Petroecuador became the sole owner and operator.  

Chevron Corp. v. Donziger, 768 F. Supp. 2d at 597.  The Consortium generated more than $23 billion, 

of which the Republic of Ecuador retained 97%.  Ex. 2 at 2.   

When, in 1990, Ecuador and TexPet entered into settlement and release agreements, including 

the 1998 Final Release, fully releasing TexPet from all claims of environmental impact after it 

completed specified remediation and community development projects to the satisfaction of both 

Ecuador and outside auditors.  Ex. 33.  The remediation was highly regarded—indeed, SDNY 

Defendant Camacho, now a plaintiff in the Lago Agrio litigation, sent a letter on behalf of his town to 

Texaco’s CEO praising the remediation as “fully and satisfactorily completed.”  Ex. 3 at 234.  

Petroecuador still has not completed its share of the remediation.  Ex. 31 at 133.  Nonetheless, in 2003, 

the LAPs sued only Chevron in Lago Agrio.  Ex. 1 at St. 243.  But their own experts found the 

evidence did not support their claims, so they resorted to fraud, colluding with the court to create the 

fabricated Cabrera Report and then the fraudulent judgment. 

1. The SDNY Defendants’ Own Analysis Showed the Remediation Was Proper 

At the outset of the Ecuadorian case, the parties agreed to a series of 122 “judicial inspections” 

of various oil drilling and production sites, where experts for the parties would each examine the sites 

and submit their findings to a panel of settling experts to reconcile the reports and issue final determi-

nations regarding the presence or absence of harmful contamination.  Ex. 1 at St. 98–99.  When the 
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settling experts issued their first and only report, they agreed with Chevron that the site in question, 

Sacha 53, did not pose a threat to human health or the environment and that the remediation had been 

properly done.  Ex. 1 at St. 103.  Thereafter, the SDNY Defendants ensured that this was the last im-

partial factual finding that would be made in the Lago Agrio litigation.   

The SDNY Defendants Have No Evidence of Poisoned Water.  The SDNY Defendants assert 

that “[t]oxic and in many cases carcinogenic, chemicals continue to lace the waters that thousands of 

indigenous persons and farmers depend on for every facet of their lives.”  Ex. 7 at 9.  But when their 

experts found no evidence of harmful contamination from oil production, they stopped testing 

groundwater and drinking water.  Ex. 8 at 258-59; Ex. 1 at St. 100, 150–51.   

The SDNY Defendants Have No Evidence of Agricultural Soil Contamination.  The SDNY 

Defendants claim that “tens of thousands of men, women, and children . . . are still waiting for . . . un-

poisoned soil in which to grow their crops.”  Ex. 9 at 4.  Yet even the Cabrera Report, secretly written 

by the SDNY Defendants, estimates the area requiring remediation as only 0.37 square miles.  Ex. 10 

at 7.  And former LAPs’ expert David Russell, who coined the phrase “Rainforest Chernobyl,” has 

renounced his prior statements and his association with the LAPs.  Id.; Ex. 11.     

The SDNY Defendants Have No Evidence of an Elevated Cancer Rate.  The SDNY Defen-

dants label the concession area a “death zone” and claim “increased rates of cancer, leukemia, birth 

defects, and a multiplicity of other health ailments,” and assert that oil contamination has caused 

“1,401 excess cancer deaths in the region.”  Ex. 12 at 23; Ex. 32.  But their own experts admit the 

1,401 number has “little validity.”  Ex. 1 at St. 169; Ex. 13 at STRATUS-NATIVE052295.     

The SDNY Defendants’ own experts have repeatedly challenged these unsupported allega-

tions.  When former expert Russell sent Donziger a “cease-and-desist” letter demanding that he stop 

using Russell’s remediation estimate of $6 billion (which Russell described as “too high by a substan-
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tial margin, perhaps by a factor of ten, or more”) (Ex. 11 at POWERS-NATIVE09594), Donziger’s 

response was blunt:  “I don’t care what the fuck that guy says.”  Ex. 14 at 77–79.  When the experts 

told Donziger they had no evidence of contaminants migrating into the groundwater, he replied:  

Hold on a second, you know, this is Ecuador, okay. . . .  You can say whatever you 
want and at the end of the day, there’s a thousand people around the courthouse, you’re 
going to get what you want. . . .  Therefore, if we take our existing evidence on 
groundwater contamination, which admittedly is right below the source . . . [a]nd 
wanted to extrapolate based on nothing other than our, um, theory . . . [w]e can do it.  
And we can get money for it. . . .  Because at the end of the day, this is all for the Court 
just a bunch of smoke and mirrors and bullshit.  

Ex. 8 at 254–63.   

B. The SDNY Action  

On February 1, 2011, Chevron sued some of the LAPs’ lawyers and consultants in the South-

ern District of New York, including Steven Donziger, the LAPs’ lead attorney, based in New York.  

Chevron’s suit alleges that the Ecuadorian judgment was the product of fraud, including the forging of 

expert reports, the intimidation of Ecuadorian judges, and the pursuit of trumped-up criminal charges 

against Chevron’s attorneys, as part of a larger scheme to extort Chevron.  Chevron’s SDNY Com-

plaint sought damages under RICO and other laws.  In apparent response to Chevron’s Complaint, on 

February 14, 2011, the Ecuadorian trial court issued an $18.2 billion judgment against Chevron.   

1. Judge Kaplan Enters the Preliminary Injunction  

On March 7, 2011, Judge Kaplan preliminarily enjoined enforcement of the Ecuadorian judg-

ment.  See Chevron Corp. v. Donziger, 768 F. Supp. 2d 581 (S.D.N.Y. 2011).  In a 131-page, 434-

footnote opinion, Judge Kaplan carefully documented the extensive scope of the fraud that Chevron 

had brought to light.  He detailed how, on the request of the LAPs, the Ecuadorian court had appointed 

a supposedly neutral expert named Richard Stalin Cabrera to conduct an official “global assessment” 

of the harms allegedly caused by TexPet in the region.  Id. at 603.  Judge Kaplan cited evidence show-

ing that Cabrera had secretly operated at the direction of the LAPs’ lawyers, who had ghostwritten his 
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report, which Cabrera presented to the Ecuadorian court as his independent work.  Id. at 607-09.  Ca-

brera’s sham report recommended $27 billion in damages against Chevron.   

At the same time, Judge Kaplan found, the LAPs and their lawyers carried out an intimidation 

campaign designed to pressure Chevron to settle, including harassing Chevron executives and share-

holders and sending false and misleading letters to multiple state and federal agencies to try to spur 

investigations of Chevron.  Id.at 641-42.  They also lobbied various officials of the Ecuadorian gov-

ernment, including the Attorney General and President of Ecuador, to pursue trumped-up criminal 

charges against Chevron attorneys and obtain support to ensure a favorable judgment.  Id. at 614–16. 

Judge Kaplan found that Chevron had presented “ample evidence of fraud,” virtually all of 

which was “undisputed.”  Id. at 636.  He also found that without a preliminary injunction, there would 

be “no meaningful prospect that Chevron ever could collect any damages” or “recover any amounts 

paid in satisfaction of the Ecuadorian judgment in the event it ultimately prevailed here.”  Id. at 628, 

636, 655.  Accordingly, Judge Kaplan preliminarily enjoined enforcement of the judgment pending 

final adjudication of the SDNY Action. 

In accordance with Federal Rule of Civil Procedure 65(c), Judge Kaplan also ordered Chevron 

to post a bond as security for the injunction.  The LAPs requested that the court fix the amount of the 

bond in the “billions of dollars,” but the court denied this request, explaining that “the purpose of the 

bond requirement is not to secure the collectability of [the Ecuadorian] judgment.”  Donziger, 768 F. 

Supp. 2d at 657.  Rather, the required bond was intended “simply to protect the LAPs’ Representatives 

[defendants Camacho and Piyaguaje] against any injury that they may suffer if they are enjoined for a 

period from seeking to enforce that judgment and the injunction ultimately proves to have been inap-

propriate—in other words, to ensure payment of any damages caused by the delay in enforcement.”  

Id. at 657.  Judge Kaplan further explained that “[t]he only possible damage apparently would be a 
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function of the time value of money—the loss of any funds that ultimately may properly be collectible 

for the period during which the preliminary injunction is in effect.”  Id.  Thus, Judge Kaplan ordered 

Chevron to post a bond in the amount of $21,800,000 (or six months’ interest on the $18.2 billion 

judgment) and “to abide further order of the Court.”  Id.  Chevron posted the full bond on March 11, 

2011.  See Compl., Annex. 5. 

The SDNY Defendants appealed Judge Kaplan’s ruling and sought his recusal.  On the eve of 

oral argument before the Second Circuit, they declared (in an apparent attempt to show that Chevron’s 

claim was not ripe) that they would not seek to enforce the judgment until Chevron’s then-pending 

appeal in Ecuador was completed.  Ex. 15 at 1. 

The Second Circuit issued a summary order on September 19, 2011, vacating the preliminary 

injunction and denying the request for recusal.  On January 26, 2012, the Second Circuit issued a full 

opinion.  Although Chevron had premised its suit for a declaration that the Ecuadorian judgment was 

not enforceable on the federal Declaratory Judgment Act, not New York’s Uniform Foreign Country 

Money-Judgments Recognition Act, N.Y. C.P.L.R. §§ 5301−5309 (the “Recognition Act”), the 

Second Circuit held instead that the Recognition Act itself does not authorize a judgment debtor to 

seek a declaration of non-enforcement of a foreign judgment before a judgment-creditor explicitly at-

tempts to enforce that judgment in New York State.  Chevron Corp. v. Naranjo, --- F.3d ---, 2012 WL 

232965, at *1 (2d Cir. Jan. 26, 2012).  It then concluded that the Declaratory Judgment Act could not 

authorize a suit where state law (i.e., the Recognition Act) did not itself do so.  The court therefore va-

cated the preliminary injunction and remanded with instructions to dismiss Chevron’s Declaratory 

Judgment Act claim (which had previously been severed from the RICO and state law tort claims).  

But the Second Circuit did not take issue with any of Judge Kaplan’s factual findings; nor did the court 

discuss any of the remaining claims and issues in the case to be adjudicated on remand, including 

Case 2:12-cv-00901-ES-CLW   Document 7-1    Filed 03/13/12   Page 15 of 38 PageID: 233



 

 10 

Chevron’s claims for treble damages under RICO.  Id. at 239, n.11, 247 n.17. 

2. Evidence Uncovered Since Entry of the Preliminary Injunction Confirms the 
SDNY Defendants’ Fraud 

In the year since Chevron filed its preliminary injunction motion, the evidentiary record of the 

SDNY Defendants’ fraud and misconduct has only grown stronger.  In particular, forensic analysis 

demonstrates that whoever wrote the judgment copied directly from the SDNY Defendants’ internal, 

unfiled legal memoranda and record summaries, importing telltale errors and idiosyncrasies from those 

documents into the judgment.  In fact, the LAPs’ lead Ecuadorian lawyer Fajardo has admitted that the 

SDNY Defendants’ non-public work product appears in the judgment.  Ex. 1 at St. 37.  The judgment 

contains portions of several memos and draft briefs, including those identified below.  This copying is 

obvious from word-for-word common passages and from shared errors and idiosyncrasies between the 

LAP materials and the judgment.   

The Fusion Memo is an internal draft memorandum regarding the alleged “merger” between 

Chevron and Texaco.  Ex. 1 at St. 7.  It does not appear in the trial record (Ex. 1 at St. 9), yet there are 

at least 15 examples where “identical or nearly identical strings of more than 90 words, idiosyncratic 

numerical ordering, and identical series of orthographic errors” from the Fusion Memo appear in the 

judgment.  Ex. 1 at St. 10–12.  Multiple experts have concluded that author of the judgment must have 

had access to the Fusion Memo.  Id.   

The “Index Summaries” refers to an excel spreadsheet the LAPs maintained which indexed 

and summarized documents in the trial record.  Ex. 1 at St. 13.  It was never submitted to the Lago 

Agrio court or made public (Ex. 1 at St. 15), yet there are multiple examples of identical orthographic 

errors, identical or nearly identical word strings, and incorrect citations from the Index Summaries 

which appear in the judgment.  Ex. 1 at St. 16.  Multiple experts have concluded that the author of the 

judgment must have had access to the Index Summaries.  Id.    
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The Selva Viva Data Compilation is an internal and unfiled series of spreadsheets the LAPs 

prepared during the period 2008–2010 containing sampling data generated during the Lago Agrio liti-

gation.  Ex. 1 at St. 25.  It does not appear in the trial record (Ex. 1 at St. 27), yet there are more than 

100 data irregularities in the judgment that also appear in the Data Compilation.  Ex. 1 at St. 28.  

Again, expert analysis has concluded that the author of the judgment had access to the Data Compila-

tion.  Ex. 1 at St. 29.   

Despite numerous opportunities in U.S. courts, the SDNY Defendants have never explained 

how it came to pass that their internal work product appears in the Ecuadorian judgment.  On March 1, 

2012, Chevron moved for summary judgment on the SDNY Defendants’ affirmative defenses of res 

judicata and collateral estoppel, by which the defendants claimed that the Ecuadorian judgment is en-

titled to preclusive effect in U.S. courts.  Ex. 10.  This motion puts at issue the fraudulent and other 

wrongful acts the defendants’ and their Ecuadorian allies committed in obtaining the Ecuadorian 

judgment, and requires the defendants to demonstrate—with evidence, not bluster—that the judgment 

is recognizable under applicable law.   

3. Patton Boggs’s Role in the Scheme 

Patton Boggs secretly became involved with the LAPs in spring of 2010 as the fraudulent Ca-

brera Report was first coming to light.  Working with a firm called the Weinberg Group, Patton Boggs 

led the effort to “cleanse” this fraud with new reports that simply repackaged the Cabrera Report’s 

central, tainted findings.  See Chevron Corp. v. The Weinberg Grp., No. 1:11-mc-409-JMF, Dkt. No. 

24, at 3–4 (D.D.C. Sept. 8, 2011).  But these new experts have admitted they never visited Ecuador, 

conducted no additional testing, and relied on the Cabrera report’s data in reaching their conclu-

sions.  Chevron Corp. v. Donziger, 786 F. Supp. 2d at 611.   

Patton Boggs attorneys also authored a strategy memorandum—code-named “Invictus”—that 

outlined Patton Boggs’s plan to enforce an Ecuadorian judgment in receptive foreign jurisdictions 
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“that offer the path of least resistance” as part of a “multiple front[ ]” assault against Chevron that 

would “compound the pressure” on Chevron to settle the fraudulent damage claims.  See Ex. 16 at 

DONZ00032534, DONZ00032536.  The LAPs and their counsel used the Invictus plan to entice “in-

vestors” to fund the Lago Agrio Litigation, eventually securing millions of dollars in funding from the 

Burford Group, an investment group whose sole purpose is to fund litigation and whose principals 

have longstanding connections to Patton Boggs.  Ex. 24 at ¶ 329.   

In addition, Patton Boggs surreptitiously aided the LAPs in improperly resisting discovery in a 

number of Chevron’s Section 1782 actions with the intent to stall proceedings in U.S. courts until a 

judgment could be entered in Ecuador.  For example, a Patton Boggs attorney urged his colleagues to 

adopt a delay-and-obstruct strategy, writing in an email to Donziger: “Appeal; move for stay; if we 

win with [the court], great; if we lose, we produce whatever we want (narrow read); [Gibson Dunn] 

complains and then we move for clarification.  If we lose again, we think about another appeal.”  Ex. 

19 at 1.  Donziger replied, “Like this approach.”  Id. 

After Patton Boggs’s conduct came to light through Chevron’s successful Section 1782 actions 

and Chevron’s pursuit of the SDNY Action, Patton Boggs took great pains to avoid appearing before 

Judge Kaplan—the one jurist who had the benefit of a complete evidentiary record of the Ecuadorian 

fraud, and Patton Boggs’s role therein.  On January 20, 2011, Judge Kaplan, on Chevron’s motion, 

issued an order to show cause why Patton Boggs should not be held in contempt for failing to be au-

thorized to represent the LAPs; Patton Boggs evidently had no agreement with the LAPs themselves, 

even though it had already appeared on their behalf in various actions.  Exs. 25, 26 at 181:19–23, 

109:7–11, 2278:3–11, 1870:17–1871:7, 1863:21–1864:8; see generally Chevron Corp. v. Naranjo, 

Nos. 11-1150-cv(L), 11-1262-cv(Con) (2d Cir. 2011).  Instead of explaining its conduct, however, Pat-
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ton Boggs opposed the motion on the ground that it had not appeared before Judge Kaplan and thus 

the court was powerless to sanction the firm’s lawyers.  The motion remains pending.   

Despite that claim, it subsequently came to light that Patton Boggs had been ghostwriting the 

materials submitted to Judge Kaplan.  Sheldon Elsen of the Orans Elsen law firm, another lawyer for 

the LAPs, admitted during a hearing that his brief was actually written by Patton Boggs, which “didn’t 

want to appear” in Judge Kaplan’s courtroom.  Ex. 20 at 21 (“It was a firm that brought me into the 

case because they didn’t want to appear given their being named in the papers.  It was the Patton 

Boggs firm; you could guess that.”). 

Patton Boggs then launched a smear campaign against Judge Kaplan.  The firm, representing 

the LAPs in the appeal from Judge Kaplan’s ruling and the mandamus petition seeking his recusal in 

the Second Circuit, made numerous unwarranted attacks on his integrity as a jurist.  It described Judge 

Kaplan—a well-respected judge with years on the bench—as “Chevron’s single greatest ally” who 

“manifested his disdain not only for the Ecuadorian plaintiffs and their counsel, but also for the Ecua-

dorian Court and the country itself.”  Ex. 21 at 7, 8.  As discussed above, the Second Circuit denied the 

mandamus petition to recuse Judge Kaplan.   

Meanwhile, Patton Boggs filed a frivolous lawsuit against Chevron and its counsel, Gibson 

Dunn & Crutcher LLP, before Judge Henry H. Kennedy in the U.S. District Court for the District of 

Columbia.  That lawsuit alleged, among other things, that Chevron’s SDNY Action had interfered with 

Patton Boggs’s relationship with its purported clients.  Judge Kennedy dismissed the action for failure 

to state a claim on which relief could be granted and denied reconsideration when Patton Boggs at-

tempted to file an amended complaint.  See Patton Boggs, LLP v. Chevron Corp., 791 F. Supp. 2d 13 

(D.D.C. 2011).  Patton Boggs then filed a new, nearly identical complaint in the same court.  Judge 

Kennedy denied that complaint as well, declining to issue sanctions against Patton Boggs for its vex-
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atious conduct only because the bar was “extremely high” under the applicable statute.  Patton Boggs, 

LLP v. Chevron Corp., --- F. Supp. 2d ---, 2011 WL 3471072, at *6 (D.D.C. Aug. 8, 2011). 

Patton Boggs filed an appeal to the D.C. Circuit.  Although oral argument was originally sche-

duled for March 19, 2012, the D.C. Circuit issued an order on March 2 stating that it would “dispose of 

the appeal without oral argument.”  Ex. 22. 

4. Patton Boggs’s Complaint in This Court 

On February 15, 2012, Patton Boggs filed yet another complaint against Chevron in this Court.  

The core of Patton Boggs’s complaint is that the preliminary injunction issued by Judge Kaplan in 

March 2011 “incapacitated the [LAPs’] lawyers and consultants, including Patton Boggs, directly and 

indirectly, at a pivotal time in this eighteen year litigation” and “precluded them from taking measures 

to attach and restrain the movement and disposition of assets, to assure those assets would be available 

upon enforcement.”  Compl. ¶ 35.  As a result, Patton Boggs claims, lawyers from “Patton Boggs . . . 

find themselves with unpaid bills.”  Id. ¶ 36.  The law firm thus asks this Court to “redress the losses 

incurred by Plaintiff Patton Boggs” from the “frivolous injunction” issued by Judge Kaplan in the 

SDNY Action.  Id. ¶ 37. 

The complaint includes three counts.  First, Patton Boggs asks this Court to execute in favor of 

Patton Boggs on the injunction bond that Judge Kaplan required Chevron to post in the SDNY Action, 

even though Patton Boggs was not a party to that action and even though no party suffered any dam-

ages as a proximate result of being enjoined (because the Ecuadorian judgment admittedly was unen-

forceable during the entire time the injunction was in place).  Id. ¶ 48.  Second, Patton Boggs seeks 

attorneys’ fees under New York state law because it alleges that the preliminary injunction was an 

“unlawful restraint.”  Id. ¶ 52.  Third, Patton Boggs claims that the preliminary injunction was “frivol-

ous” and therefore that Chevron is liable for the tort of malicious prosecution.  Id. ¶ 58.  Specifically, 
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Patton Boggs alleges that Chevron made “material misrepresentations and omissions” to Judge Kaplan 

“designed to induce the grant of the TRO and Preliminary Injunction.”  Id. ¶ 60. 

Patton Boggs also apparently seeks an injunction prohibiting Chevron from taking steps in the 

SDNY Action to dissolve the injunction bond, now that the injunction has been vacated.  Id. ¶ 65. 

Patton Boggs’s current lawsuit is the law firm’s fourth bite at the same apple.  It is premised on 

the same baseless theories twice-rejected by the District of D.C. in dismissing Patton Boggs’s com-

plaints against Chevron and Gibson Dunn.  E.g., Patton Boggs, 791 F. Supp. 2d at 13.     

III. ARGUMENT 

This Court should transfer or dismiss this action to the Southern District of New York under ei-

ther the “first-filed” rule or 28 U.S.C. § 1404.  Patton Boggs’s principal claim seeks to collect on an in-

junction bond that Judge Kaplan issued in an action that is still pending.  Even if part of that original 

action was severed and ultimately dismissed, Judge Kaplan continues to have jurisdiction to adjudicate 

any entitlement to collect on the bond posted in his court, including by parties not before this Court, and 

Patton Boggs’s unfounded allegations of Chevron’s supposed “bad faith” implicates facts and evidence 

that are squarely at issue in the continuing RICO action before Judge Kaplan.  Likewise, Patton 

Boggs’s two other claims, for attorneys’ fees under New York state law and for malicious prosecution, 

seek to have this Court adjudicate the merits of claims in a case still pending before Judge Kaplan.  

Central to these allegations is that the preliminary injunction issued in the SDNY Action was “frivol-

ous” and an “unlawful restraint” (Compl., ¶¶ 52, 58)—even though Judge Kaplan found the injunction 

well justified in an opinion that was reversed only on procedural grounds.   

Without question, the most suitable venue for this case is before Judge Kaplan, who is inti-

mately familiar not only with the history of this litigation, but also with the interpretation and proper 

application of the injunction bond he ordered to be posted, as well as the purpose for which the injunc-
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tion bond was issued.  Because the issues in this case substantially overlap with issues pending before 

Judge Kaplan, the “first-filed” rule compels transfer to the Southern District of New York or dismissal.  

Even setting that important rule of comity aside, the traditional analysis of the private- and public-

interest factors under § 1404(a) strongly favors transfer.  This is especially true because Patton 

Boggs’s claims directly implicate the interests of other parties to the SDNY Action not present here.4   

A. This Court Should Transfer This Action to the Southern District of New York Under the 
First-Filed Rule. 

1. The First-Filed Rule 

Under the “first-filed rule,” as this Court has explained, “‘in all cases of federal concurrent ju-

risdiction, the court which first has possession of the subject matter must decide it.’”  Maximum Hu-

man Performance, Inc. v. Dymatize Enters., Inc., No. 09-235 (PGS), 2009 WL 2778104, at *2 (D.N.J. 

Aug. 27, 2009) (quoting EEOC v. Univ. of Pa., 850 F.2d 969, 971 (3d Cir.1988)) (emphasis added).  

“The doctrine is a policy of comity that counsel[s] trial judges to exercise their discretion by enjoining 

subsequent prosecution of similar cases . . . in different federal courts.”  Id. (internal quotation marks 

omitted).  “Accordingly, the doctrine gives courts the power to dismiss, stay, or transfer a later-filed 

case.”  Id.   

Neither the parties nor the issues need be identical; the first-filed rule applies where the issues 

in the two pending cases are “substantially similar.”  Nature’s Benefit, Inc. v. NFI, No. 06-4836 

(GEB), 2007 WL 2462625, at *3, 4 (D.N.J. Aug. 27, 2007) (internal quotations and citations omitted); 

                                                 
4  Even in those few instances where a party has brought a collateral “action” under 28 U.S.C. 
§ 1352 to recover on a bond posted in another case, the collateral action has typically been filed in 
the same court that ordered the bond posted.  See, e.g., Milan Exp. v. Averitt Exp., Inc., 208 F.3d 
975 (11th Cir. 2000); Atomic Oil Co. v. Bardahl Oil Co., 419 F.2d 1097 (10th Cir. 1969).  This 
makes perfect sense, given the overlapping issues and parties that would otherwise militate strong-
ly in favor of transferring a second-filed action back to the original court.  In any event, Patton 
Boggs’s complaint does not seek to recover only on Chevron’s bond; Patton Boggs also brings a 
broader “malicious prosecution” claim that overlaps considerably with the issues before Judge 
Kaplan, making transfer particularly appropriate here. 
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see also Intersearch Worldwide, Ltd. v. Intersearch Grp., Inc., 544 F. Supp. 2d 949, 959 (N.D. Cal. 

2008) (“the ‘first-to-file’ rule is satisfied by a sufficient similarity of issues”) (emphasis in original); 

Marshak v. Reed, 2000 WL 33152076, *3 (E. & S.D.N.Y. Oct. 17, 2000) (“An injunction may proper-

ly issue to effectuate the policies of the first-filed rule even where the parties in the two actions are not 

identical.”) (internal quotations and citations omitted).  In other words, “precise identity [of parties and 

issues is not] a talisman.  The practical questions to be answered in each case are simply whether there 

is a danger of inconsistency of result and duplication of effort.”  Horn & Hardart Co. v. Burger King 

Corp., 476 F. Supp. 1058, 1060 n.5 (S.D.N.Y. 1979).5 

The first-filed rule is particularly important where a litigant tries to manipulate the judicial sys-

tem by filing a second case in a different district as an “obvious … attempt[] to circumvent the U.S. 

District Court which first obtained control of the litigation between the parties.”  Coakley & Booth, 

Inc. v. Baltimore Contractors, Inc., 367 F.2d 151, 153 (2d Cir. 1966).  The rule “encourages sound 

judicial administration and promotes comity among federal courts of equal rank by directing courts to 

transfer, stay or dismiss an action when a similar complaint has already been filed in another federal 

court.”  Nature’s Benefit, Inc., 2007 WL 2462625, at *3 (internal quotations and citations omitted).   

Applying these principles, this Court has repeatedly held that where a substantially related mat-

ter was first filed in a different federal district, transfer was required.  For instance, in Maximum Hu-

man Performance, Inc. v. Dymatize Enters., Inc., one party had filed a complaint in the Northern Dis-

trict of Texas seeking a declaration that its marketing claims were not misleading.  The defendant in 

that action responded by filing a complaint in this district seeking damages under the Lanham Act and 

                                                 
5 When the first-filed rule applies, a court has little discretion (other than with respect to the reme-
dy).  As this Court has explained, “[E]xceptions to the first-to-file rule are rare.” Maximum Human 
Performance, 2009 WL 2778104, at *3.  The plaintiff seeking to avoid application of the rule, 
however, “bears the burden of showing that special circumstances” exist.  Id. (internal quotations 
and citations omitted). 
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state law for deceptive claims.  Maximum Human Performance, Inc., 2009 WL 2778104, at *4.  Al-

though the two actions were not identical—the first action did not involve the state-law claims or all 

the same parties—this Court held that the first-filed rule applied because the actions were generally 

“based on the same subject matter—the validity of [the] marketing claims.”  Id.6 

2. Application of the First-Filed Rule Compels Transfer of This Case to the South-
ern District of New York or Dismissal.   

Patton Boggs filed this action more than a year after Chevron initiated the SDNY Action that is 

now pending before Judge Kaplan.  Patton Boggs claims principally that it is entitled to the full 

amount of the injunction bond posted in the SDNY Action in favor of its clients, the LAPs, even 

though Patton Boggs is not a party to that action (and even though the law firm claims it has never ap-

peared before Judge Kaplan).  Patton Boggs also seeks attorneys’ fees and other damages for “mali-

cious” prosecution based entirely on Chevron’s conduct in the SDNY Action and the supposedly “fri-

volous” injunction issued by Judge Kaplan.  There is almost a complete overlap of issues and parties 

between these two cases, and it would make little sense for this Court to expend judicial resources 

wading into the very same waters that Judge Kaplan has recently navigated and continues to navigate.  

Patton Boggs’s claims go to the heart of Judge Kaplan’s March 2011 decision to grant the injunction 

and order the injunction bond, implicating that court’s understanding of the bond’s purpose and mean-

                                                 
6 See also Creston Elecs., Inc. v. Lutron Elecs. Co., Inc., No. 10-cv-860 (DMC) (JAD), 2010 WL 
3035223, at *6 (D.N.J. Aug. 3, 2010) (holding that because a substantially similar matter was filed 
in the District of Utah, “judicial economy, as well as financial economy, which are the underpin-
nings of the first-filed rule, are better served by transferring the civil action at bar” to Utah (citing 
Maximum Human Performance)); Cuco v. United States, No. 05-5347 (SRC), 2007 WL 2904193, 
at *4 (D.N.J. Oct. 2, 2007) (transferring the matter to the another district because, “[i]n light of the 
fact that there is a pending related action in the Eastern District of Kentucky, which was filed prior 
to the filing of the instant matter, transferring this case to Kentucky will promote the interests of 
justice”). 
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ing.  Patton Boggs’s claims should be adjudicated by Judge Kaplan.  This is, in short, a textbook case 

for application of the first-filed rule.7 

a. Overlapping Issues  

The various issues raised in Patton Boggs’s three claims against Chevron overlap to such an 

extent that they are virtually coextensive with issues that either already have been, or soon will be, de-

cided in the SDNY Action.    

Count One.  Patton Boggs’s first claim here seeks to recover the full amount of Chevron’s 

$21.8 million bond that was posted as security in the SDNY Action.  See Compl., ¶¶ 47, 48 (asserting 

“damages” for unpaid legal fees and “inability to perform certain legal services for its clients”).  Even 

assuming that Patton Boggs had standing to seek, on its own behalf, recovery from Chevron’s bond 

(which applies on its face only to “Defendants” in the SDNY Action),8 such a claim should be re-

solved in the Southern District of New York because that court issued the injunction and granted the 

request for the bond with a specific understanding of its purpose and the proper interpretation of its 

terms.  Indeed, Judge Kaplan’s March 2011 opinion went into great detail on the nature and purpose of 

the injunction bond.  See Donziger, 768 F. Supp. 2d at 656–57.   

In rejecting the LAPs’ claim “that the bond should be fixed in the billions of dollars,” the court 

explained that “the purpose of the bond requirement is . . . simply to protect the [LAPs] against any 

injury they may suffer if they are enjoined for a period from seeking to enforce that judgment and the 

injunction ultimately proves to have been inappropriate.”  Id. at 657.  Accordingly, Judge Kaplan con-

cluded that the “only possible damage apparently would be a function of the time value of money—the 

                                                 
7 There is no basis here to invoke one of the “rare” exceptions to the first-filed rule—an issue on 
which Patton Boggs bears the burden of proof in any event.   
8 Because Patton Boggs is not a “Defendant” in the SDNY Action, it lacks standing to pursue an 
action against Chevron’s bond.  To the extent Patton Boggs argues that the term “Defendant” in 
Judge Kaplan’s bond order should be read more broadly, that issue should be determined by Judge 
Kaplan. 
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loss of the use of any funds that ultimately may properly be collectable for the period during which the 

preliminary injunction is in effect.”  Id.  But no party to the SDNY Action (or any other entity) could 

possibly have suffered such damages from the injunction because, as Patton Boggs’s clients argued in 

the SDNY Action, the Ecuadorian judgment was unenforceable for the entire period that the injunction 

was in place.  Ex. 15; see also Blumenthal v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 910 F.2d 

1049, 1056 (2d Cir. 1990) (“[Wrongfully enjoined parties] are entitled to damages as may be shown to 

have been proximately caused by the injunction, up to the amount of the bond.” (emphasis added and 

internal citation omitted)).  Thus, the issue presented in Count One of Patton Boggs’s complaint over-

laps substantially with issues that have long been before Judge Kaplan.     

Count Two.  Patton Boggs’s second claim seeks to recover the “legal fees generated by Patton 

Boggs in support of the [LAPs’] defense against Chevron’s motion for a TRO and Preliminary Injunc-

tion, and … its legal fees generated in prosecuting the [LAPs’] appeal of the Preliminary Injunction to 

the Second Circuit.”  Compl., ¶ 53.  Patton Boggs’s claim is barred by well-settled precedent.  See No-

kia Corp. v. InterDigital, Inc., 645 F.3d 553, 560 (2d Cir. 2011) (“[I]t has long been established that a 

prevailing party may not generally collect as damages against an injunction bond attorneys’ fees ex-

pended in litigating against the injunction.”).   

Nonetheless, any action to recover fees generated in the SDNY Action necessarily overlaps 

with the issues before Judge Kaplan and depends on Chevron’s conduct in that litigation, as well as the 

proper interpretation of prohibitions in the injunction.  Indeed, this is apparent on the face of Patton 

Boggs’s complaint, which alleges that the second claim (and the third, for “malicious prosecution”) are 

“so related to [the first claim for recovery on the bond] that they form part of the same case or contro-

versy.”  Compl., ¶ 39.  Accordingly, efficient judicial administration dictates that any such claim be 

heard in the Southern District of New York.  See Chambers v. NASCO, Inc., 501 U.S. 32, 43 (1991) 
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(courts’ “inherent power” to control the proceedings and “manage their own affairs so as to achieve 

the orderly and expeditious disposition of cases,’” including the power to award attorneys’ fees).   

Count Three.  Patton Boggs’s final claim, for “malicious prosecution,” again centers entirely 

on the propriety of the injunction issued by Judge Kaplan.  According to the complaint, Chevron 

wrongfully obtained the injunction to “incapacitate its litigation adversaries at a crucial moment in the 

case, by cutting off their ability to obtain funding and to otherwise prepare for its next phases.”  

Compl., ¶ 56.  As with Patton Boggs’s other two counts, arguments about Chevron’s conduct in the 

ongoing SDNY Action necessarily overlap with the issues there and are best heard by Judge Kaplan. 

b. Overlapping Parties 

Chevron is a party in both this case (as the sole defendant) and the SDNY Action (as the sole 

plaintiff).  Although Patton Boggs was not named as a defendant in the SDNY Action, the law firm 

has appeared in the action as counsel of record for the LAPs in the Second Circuit appeal from the pre-

liminary injunction, and as counsel in fact in the District Court—drafting briefs filed under the names 

of other lawyers.  Ex. 21 at 20-21.  And the entire premise of Patton Boggs’s lawsuit is that it 

represented the LAPs and was bound as their agent by the preliminary injunction.  Patton Boggs’s 

purported damages, after all, include the “legal fees generated by Patton Boggs in support of the 

[LAPs’] defense against Chevron’s motion for a TRO and Preliminary Injunction, and . . . its legal fees 

generated in prosecuting the [LAPs’] appeal of the Preliminary Injunction to the Second Circuit.”  

Compl., ¶ 53.  Patton Boggs effectively seeks to stand in the shoes of its clients, the LAPs. 

In any event, as noted above, the first-filed rule does not require strict identity of parties.  

Where “the rights of the defendants in the [second] action are derived from the plaintiffs in this [first] 

action, there is an identity of interest in the litigation.”  Marshak, 2000 WL 33152076, at *2; see also 

Burger King Corp., 476 F. Supp. at 1060 n.5, 1061 (holding that the first-filed rule applied and enjoin-
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ing second action on the ground that third parties had employed trademark only by virtue of their busi-

ness relationship with their plaintiffs in the first action).  

Accordingly, this Court should transfer or dismiss this action to the Southern District of New 

York.  At minimum, it should stay the action pending Judge Kaplan’s resolution of the SDNY Action.  

The choice of remedy under the first-filed rule is within this Court’s broad discretion, informed by the 

analysis under 28 U.S.C. § 1404(a).  Maximum Human Performance, Inc., 2009 WL 2778104, at *3.  

As discussed below, that analysis favors transfer or dismissal because the Southern District of New 

York is a far more appropriate forum for the resolution of Patton Boggs’s allegations. 

B. Alternatively, This Court Should Transfer This Case to the Southern District of New 
York Under 28 U.S.C. § 1404(a). 

Even if the first-filed rule did not counsel strongly in favor of transferring the case to Judge 

Kaplan or dismissing, this Court should exercise its discretion to transfer the case under §1404(a).   

1. Transfer Under Section 1404(a) 

Under Section 1404(a), this Court has broad discretion to transfer the action to another district 

where venue is proper “[f]or convenience of parties and witnesses, in the interest of justice.”  28 

U.S.C. § 1404 (a).  These enumerated factors are not exclusive, and a court properly “‘consider[s] all 

relevant factors to determine whether on balance the litigation would more conveniently proceed and 

the interests of justice be better served by transfer to a different forum.’”  Jumara v. State Farm Ins. 

Co., 55 F.3d 873, 879 (3d Cir. 1995) (quoting 15 Wright, Miller & Cooper § 3487).   

“While there is no definitive formula or list of the factors to consider,” the Third Circuit has ar-

ticulated various private interest and public interest factors that courts generally should assess.  Id. at 

879.  The private interest factors include:  (i) the parties’ forum preferences; (ii) where the claim arose; 

(iii) the convenience of the parties and witnesses; and (iv) the location of books and records (limited to 

the extent that the files could not be produced in the alternative forum).  Id. (internal citation omitted). 
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The Third Circuit’s public interest factors include:  (i) the enforceability of the judgment; (ii) 

practical considerations that could make the trial easy, expeditious, or inexpensive; (iii) the relative 

administrative difficulty in the two forums resulting from court congestion; (iv) the local interest in 

deciding local controversies at home; (v) the public policies of the forums; and (vi) the familiarity of 

the trial judge with the applicable state law in diversity cases.  Id. at 879–80 (internal citation omitted); 

see also 15 Wright, Miller & Cooper §§ 3847, 3854.  

2. This Case Satisfies All Relevant Criteria for Transfer Under Section 1404(a). 

The interests of justice in this case decidedly favor a transfer.  Patton Boggs’s filing of this 

complaint is a transparent effort to avoid Judge Kaplan, whose integrity the firm has repeatedly and 

unjustifiably impugned in court filings, and to relitigate issues already decided against Patton Boggs in 

the Southern District of New York and the District of D.C.  Patton Boggs’s suit is, in short, a “blatant 

example of forum shopping,” in which Patton Boggs, “faced with unfavorable rulings in [the Southern 

District of New York and the District of D.C.]” chose to “bring [its claim] in New Jersey, a district 

which has very little connection to this dispute.”  Yang v. Odom, 409 F. Supp. 2d 599, 603 (D.N.J. 

2006).  Moreover, as discussed below, the private and public “factors” weigh heavily in favor of trans-

ferring this action to the Southern District of New York, which is intimately familiar with the underly-

ing facts, the preliminary injunction, the purpose of the bond, and Patton Boggs’s relationship to the 

LAPs.  See Jumara, 55 F.3d at 879–80.   

a. Private Interest Factors 

The private interest factors identified by the Third Circuit favor a transfer to the Southern Dis-

trict of New York. 

Parties’ Preferences.  Chevron, as the plaintiff in the first-filed the lawsuit that gave rise to this 

cause of action, is the true plaintiff in this litigation, and as such, its choice of forum should be ac-

corded substantial deference.  See, e.g., Bell Tel. Labs., Inc. v. IBM Corp., 630 F. Supp. 373, 377 (D. 
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Del. 1984) (holding that plaintiff who was first to file in a forum with a “close connection to the sub-

ject matter of the lawsuit” was entitled to greater deference in its choice of forum than the second-filer, 

who filed in a forum that had “little, if any, connection with the subject matter” of the litigation). 

Chevron’s choice of the New York federal forum was logical and appropriate, with a close 

connection to the principal events and parties at issue.  Key SDNY Defendant Steven Donziger is a 

New York resident and a member of the New York bar.  In addition, Donziger and other lawyers 

representing the LAPs had previously sued Texaco, Inc. in the Southern District of New York (and 

had their complaint dismissed on forum non conveniens grounds) in the mid-1990s.  Aguinda v. Tex-

aco, Inc., 303 F.3d 470, 480 (2d Cir. 2002).  In January 2010, the LAPs sued Chevron in the Southern 

District of New York, attempting to stop the international arbitration Chevron had initiated against the 

Republic of Ecuador, pursuant to the United States-Ecuador Bilateral Investment Treaty, as a result of 

the Lago Agrio Litigation.  Both before Judge Sand of the Southern District, who dismissed the LAPs’ 

complaint, and the Second Circuit, which affirmed the dismissal, the LAPs argued that because of 

promises Texaco supposedly made in Aguinda, only New York could permissibly “give[] [Chevron] 

the forum and a venue” to determine the propriety of the Ecuadorian judgment.  Stern Decl. Exs. 28 at 

83:17–18; 29 at 3–4.  In fact, in opposing the preliminary injunction motion that Patton Boggs now 

claims entitles it to damages, the LAPs argued that the specified grounds in the New York Recognition 

Act provided Chevron with an “escape hatch” from “[w]hatever horribles that could occur in the future 

in an Ecuadorian case.”  Ex. 27 at 10.  Thus, New York has a close connection to the case. 

In contrast, Patton Boggs’s “preference” for this district is a transparent effort to evade Judge 

Kaplan’s ongoing jurisdiction, and it should be afforded no deference.  There is no doubt that aside 

from its attempt to select what it perceives to be a more favorable forum than the Southern District of 

New York (which should not be given weight in the analysis), Patton Boggs has no actual preference 
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for this judicial district over the Southern District of New York.  Patton Boggs is an international law 

firm that has litigated cases against Chevron, both as attorneys and litigants, around the country over 

the past two years—including by ghostwriting briefs in the Southern District of New York and 

representing the Ecuadorian plaintiffs in the Second Circuit.  http://www.pattonboggs.com/about/

Overview/.  The law firm has offices in Manhattan and plainly has the resources and the capability to 

prosecute this action in the Southern District of New York.   

Where the Claim Arose.  The facts giving rise to this action occurred not just within the 

Southern District of New York, but in a courtroom in the Southern District of New York.  It is hard to 

imagine a case more clearly “arising in” another forum.  Patton Boggs seeks enforcement of a bond 

filed in a pending action in another federal court, and the other two claims effectively seek an adjudi-

cation of the propriety of another federal judge’s rulings.  All three claims obviously arose in the 

Southern District of New York and bear no connection whatsoever to the District of New Jersey.   

Patton Boggs claims that the law firm allegedly performed the “large majority of its services” 

for the LAPs in its New Jersey office.  Compl., ¶ 42.  But even if that were true, that alleged fact has 

no relevance to any of the elements of the claims.  Even Patton Boggs’s claim for damages turns on 

the effect of a New York court’s equitable rulings, not whether legal services were provided in New 

Jersey or some other state.   

Convenience of Parties and Witnesses.  There can be little doubt that litigating the same is-

sues in two different forums would be an unnecessary inconvenience to all parties and witnesses.  See 

CIBC World Markets, Inc. v. Deutsche Bank Sec., Inc., 309 F. Supp. 2d 637, 650 (D.N.J. 2004) (trans-

ferring case would eliminate the inconvenience of requiring parties to defend “factually and legally 

related cases” in two different districts).  The parties necessary to the resolution of this action are al-

ready parties in the action pending in the Southern District of New York.  It would make little sense to 
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adjudicate Patton Boggs’s claims without including the LAPs and other defendants, who also may 

have an interest in the proceeds of Chevron’s bond.  

Nor should witnesses, many of whom reside in other judicial districts, be needlessly inconve-

nienced by having to travel to and appear before two separate tribunals.  See Crackau v. Lucent Techs., 

No. Civ. 03-1376(DRD), 2003 WL 22927231, at *6 (D.N.J. Nov. 24, 2003) (determining that transfer 

is more convenient where otherwise witnesses will have to offer the same testimony in two states if the 

actions were allowed to proceed independently of each other); CIBC World Markets, 309 F. Supp. 2d 

at 650 (finding transfer more convenient for witnesses where otherwise they would be required to give 

two rather than one deposition and possibly appear in one rather than two courtrooms).   And as dis-

cussed above, there is no plausible inconvenience to Patton Boggs, an international law firm, from 

having to appear in New York, which it is has repeatedly done in this case, especially considering that 

the firm maintains an office in Manhattan and lead “pro se” lawyer James Tyrrell is the managing 

partner of Patton Boggs’s New York office.  Ex. 23. 

b. Public Interest Factors 

The overall public interest strongly favors resolving all claims arising out of the Southern Dis-

trict of New York’s orders in that court.  Cont’l Grain Co. v. Barge FBL-585, 364 U.S. 19, 26 (1960) 

(“To permit a situation in which two cases involving precisely the same issues are simultaneously 

pending in different District Courts leads to the wastefulness of time, energy and money. . . .”).  This 

case, in fact, presents especially sensitive public interest considerations:  This Court is being asked to 

rule on what Judge Kaplan understood to be the contours of the injunction and purpose of the injunc-

tion bond, and to decide whether his orders were so “frivolous” and “unlawful” as to give rise to 

claims for attorneys’ fees and malicious prosecution.  In this unique context, where a litigant asks one 
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judge to referee a colleague’s rulings, the principles of comity and efficient judicial administration that 

undergird the public-interest analysis take on added importance. 

Practical Considerations.  As this Court has explained, “the fact that there is a related action 

pending in [the Southern District of New York] is a practical consideration of great importance in de-

ciding a motion to transfer.”  Maximum Human Performance, 2009 WL 2778104 at *8; Crackau, 

2003 WL 22927231 at *5 (noting that the dispositive factor in transfer motion where a related case is 

pending in a different district is the interest of parties, witnesses, and the court in “avoiding wasteful 

duplication of efforts”).  Indeed, this is precisely the rationale behind the first-filed rule:  Duplicative 

litigation wastes judicial resources and can create inconsistent results, so in most cases it is advisable to 

transfer actions that substantially overlap to the first forum.  Canon Fin. Servs. v. JL Barrett Corp., No. 

10–4117 (RMB/KMW), 2010 WL 4746242, at *3 (D.N.J. Nov. 16, 2010).  Confronted with similar 

situations, courts in this district regularly grant transfer under § 1404(a).9 

Here, Judge Kaplan is already familiar with the purposes of the injunction bond, the merits of 

Chevron’s claims in the SDNY Action, and Patton Boggs’s role.  It makes little practical sense for Pat-

ton Boggs to ask another court to become familiar with the large record in this case and legal issues 

that Judge Kaplan has been addressing for over a year.  See, e.g., Yang, 409 F. Supp. 2d at 608 (grant-

                                                 
9 See, e.g., Frato v. Swing Staging, Inc., No. 10–5198 (ES–CLW), 2011 WL 3625064, at *7 
(D.N.J. Aug. 17, 2011) (transferring case to Eastern District of New York where the case was still 
in its infancy and the events surrounding the case arose in New York); LG Elecs. Inc. v. First Int’l 
Computer, Inc., 138 F. Supp. 2d 574, 590 (D.N.J. 2011) (“The interests of justice strongly favor 
transfer of a case to another jurisdiction where a related matter is pending.”); Kowalski v. Yellow-
Pages.com, LLC, No. 09-2382 (PGS), 2010 WL 3323749, at *8 (D.N.J. Aug. 18, 2010) (granting 
transfer on the basis of conservation of judicial resources and efficiency where a related case was 
pending in the Southern District of New York); Lawrence v. Xerox Corp., 56 F. Supp. 2d 442, 455 
(D.N.J. 1999) (transferring case to district where related case was pending because “retention of 
the instant matter in this District would cause the needless waste of judicial resources, not to men-
tion the loss of time and expense to the parties who will have to litigate related disputes, indeed, 
disputes involving the same subject matter, in different fora”); CIBC World Markets, 309 F. Supp. 
2d at 651 (similar).   
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ing transfer where the judge in the transferee court had “sifted through the extensive evidence, expert 

testimony, and massive discovery” related to the present case); see also Job Haines Home for the Aged 

v. Young, 936 F. Supp. 227, 234 (D.N.J. 1996) (finding that where the judge in the proposed transferee 

court was “intimately familiar” with the case at hand, it would be a “gross waste of judicial resources” 

not to transfer the case).  Denying this motion for transfer would require this Court to duplicate the 

“significant effort” that Judge Kaplan has already expended in “familiarizing [himself] with this case’s 

highly complex factual background and thoughtfully applying the law to it.”  CIBC World Markets, 

309 F. Supp. 2d at 651.  In fact, it is precisely Judge Kaplan’s familiarity with the facts that has caused 

Patton Boggs to seek out another forum in the hopes that it may obtain a more favorable ruling.   

Local Interest.  “In evaluating the public interest factors the district court must ‘consider the 

locus of the alleged culpable conduct, often a disputed issue, and the connection of the conduct to 

plaintiff’s chosen forum.’” Ricoh Co., Ltd. v. Honeywell, Inc., 817 F. Supp. 473, 486 (D.N.J. 1993).  

Here, the alleged conduct at issue is wholly unrelated to New Jersey, but instead originates from a case 

that has been pending in the Southern District of New York for more than a year.  That court has a 

“particular local interest in deciding this dispute” because Judge Kaplan has “already invested substan-

tial time and energy into this matter” and the conduct at issue, including the scope of the injunction 

bond and the merits of Chevron’s claims.  Yang, 409 F. Supp. 2d at 609.   

Moreover, in the unlikely event that this lawsuit ultimately results in a jury trial—which is re-

mote, given that Patton Boggs’s claims fail on a number of threshold legal grounds—the District of 

New Jersey and its residents should not be burdened with the time and cost of resolving what is effec-

tively satellite litigation to a New York lawsuit.  See ESP Shibuya Enters., Inc., v. Fortune Fashions 

Indus., No. 08-3992 (PGS), 2009 WL 1392594 at *4 (D.N.J. May 15, 2009) (“New Jersey jurors 
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should not be burdened with hearing a case that has little to no relation with this forum.”).10 

Familiarity With Applicable State Law in Diversity Cases.  This diversity case arises under 

New York law.  Compl., ¶ 40.  Patton Boggs expressly cites New York law in the Count Two attor-

neys’ fees claims, and a claim of malicious prosecution in a New York federal court action would be 

governed by New York law.  There is no plausible contention that New Jersey law governs this dis-

pute, and Patton Boggs does not so argue in its Complaint.11 

Enforceability of the Judgment.  Patton Boggs’s requested relief will also create enforceabili-

ty problems if the case remains in this district.  The Complaint seeks an injunction effectively restrain-

ing Judge Kaplan from dissolving the injunction bond—a bond posted in connection with a case that 

he has been overseeing for more than a year before Patton Boggs filed this action.   

Moreover, an adjudication of Patton Boggs’s bond claim in this Court would result in ineffi-

cient and potentially unfair piecemeal adjudication.  The injunction bond issued in favor of multiple 

parties (none of whom is Patton Boggs).  See Compl., ¶ 37 (stating that Patton Boggs is “by no means 

the only enjoined party to be damaged by way of Chevron’s wrongful TRO and Preliminary Injunc-

tion”).  As a result, if Patton Boggs were permitted to bring its own action in this Court seeking to ex-

haust the entire $21.8 million bond, other parties—including Patton Boggs’s own clients and the other 

defendants in the SDNY Action—might be effectively stripped of their ability to execute against the 

bond.  Assuming solely for the sake of argument that anyone has any basis to execute on that bond, all 

parties should be present in any adjudication of rights in that execution, which can occur only if the 

                                                 
10  See also Pain v. United Tech Corp., 637 F.2d 775, 782 (D.C. Cir. 1980), overruled on other 
grounds, Piper Aircraft Co. v. Reyno, 454 U.S. 235 (1981). 
11  See, e.g., Santi v. Nat’l Bus. Records Mgmt., LLC, 722 F. Supp. 2d 602, 608-609 (D.N.J. 2010) 
(granting transfer where no New Jersey laws were implicated and where the claims arose in anoth-
er forum); Gregory v. HMSHost Family Rests., Inc., No. 09-6132 (SDW), 2010 WL 2015255, at 
*4 (D.N.J. May 20, 2010) (similar); see also Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 509 (1947) 
(“There is an appropriateness ... in having the trial of a diversity case in a forum that is at home 
with the state law that must govern the case....”).   
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case is transferred to the Southern District of New York.  

Administrative Difficulties Arising From Court Congestion.  Both the Southern District of 

New York and the District of New Jersey have busy dockets, but transferring this action to the South-

ern District of New York would not materially increase its workload because this case would likely be 

folded into the ongoing proceedings before Judge Kaplan.  In contrast, this case raises substantially 

different factual and legal issues than the Section 1782 action that this Court is currently presiding 

over, and would therefore substantially add to an already congested docket.  

Public Policies of the Forums.  New Jersey’s “entire controversy” doctrine strongly favors 

transfer of this action to the Southern District of New York, where it could be adjudicated together 

with the pending SDNY Action by the court most familiar with the issues in both actions.  See, e.g., 

DiTrolio v. Antiles, 142 N.J. 253, 267 (1995) (“The fundamental principle behind the inclusion policy 

of the entire controversy doctrine is that the adjudication of a legal controversy should occur in one 

litigation in only one court”); Pressler, Current N.J. Ct. R. comment 1 on R. 4:30A (2011) (the purpos-

es of the entire controversy doctrine “are to encourage comprehensive and conclusive determinations, 

to avoid fragmentation of litigation, and to promote fairness and judicial economy and efficiency….”).  

New York federal courts, in turn, have a substantial interest in exercising full jurisdiction over their 

own cases, including a party’s entitlement to execute on an injunction bond or collect attorneys’ fees.   

IV. CONCLUSION 

For the reasons set forth above, Chevron respectfully requests that this Court transfer this case 

to the Southern District of New York, or dismiss under the first-filed rule.   

Respectfully submitted, 
 
STERN & KILCULLEN, LLC 
 

By:____/s/ Herbert J. Stern  
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Herbert J. Stern, Esq. 
325 Columbia Turnpike, Suite 110 
Florham Park, New Jersey 07932 
Telephone: 973.535.1900 
Facsimile: 973.535.9664 

Of counsel: 

Randy M. Mastro, Esq.  
Andrea E. Neuman, Esq. 
GIBSON, DUNN & CRUTCHER LLP 
200 Park Avenue, 47th Floor 
New York, New York 10166-0193 
Telephone: 212.351.4000 
Facsimile: 212.351.4035 

William E. Thomson 
333 South Grand Avenue 
Los Angeles, California 90071 
Telephone: 213.229.7000 
Facsimile:  213.229.7520 

Attorneys for Chevron Corporation 
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CERTIFICATE OF SERVICE 
  

I am a member of the bar of the State of New Jersey and duly admitted to practice in the 

United States District Court for the District of New Jersey. I am a partner with the law firm of 

Stern & Kilcullen, LLC, 325 Columbia Turnpike, Florham Park, New Jersey 07932, attorneys and 

local counsel for Chevron Corporation in the above-captioned matter.  

On this 13th day of March, 2012, I caused the following papers to be filed with the Court 

and served electronically on counsel of record for Patton Boggs LLP, via the Court’s ECF system: 

(a) Notice of Motion to Transfer This Action to the Southern District of New York Under the 

First-to-File Rule and/or 28 U.S.C. § 1404(a), dated March 13, 2012; (b) Chevron’s Memorandum 

of Law in Support of its Motion to Transfer This Action to the Southern District of New York Un-

der the First-to-File Rule and/or 28 U.S.C. § 1404(a), dated March 13, 2012; (c) Declaration of 

Herbert J. Stern in Support of Chevron Corporation’s Motion to Transfer, including Exhibits 1 

through 33 annexed thereto; and (d) Proposed Order.  

I certify that the foregoing statements made by me are true. I am aware that if any of the 

foregoing statements made by me are willfully false, I am subject to punishment.  

 

Dated:  March 13, 2012 

       Respectfully submitted, 

STERN & KILCULLEN, LLC  
Attorneys for Chevron Corporation  

 
By:   /s/ Mark Rufolo___________ 
          Mark Rufolo 
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