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1  P R O C E E D I N G S

2 THE CLERK:  -- presiding.

3 THE COURT:  Good afternoon.  Please be seated.

4 THE CLERK:  The case now pending before the Court is

5 Civil No. RWT-11-395, Chevron versus Aaron Marr Page.  The

6 matter is called for a motions hearing.

7 Counsel, could you please enter your appearances to

8 the record?

9 MR. SELEY:  Your Honor, Pete Seley from Gibson, Dunn

10 and Crutcher representing the petitioner, Chevron Corporation. 

11 With me is Claudia Barrett and Mark Doerr also from Gibson,

12 Dunn and Crutcher.

13 THE COURT:  Thank you.  Welcome.  

14 MR. SELEY:  Thank you.

15 MR. GOWEN:  Good afternoon, Your Honor.  Chris Gowen

16 on behalf of Aaron Marr Page.

17 MR. CARTER:  Good morning, Your Honor.  Good

18 afternoon, Your Honor.  Richard Carter for the defendants.  And

19 with me is Eric Westenberger, who I would like to move in pro

20 hac vice.

21 THE COURT:  Oh.

22 MR. CARTER:  His application has been received.

23 THE COURT:  I see.  The application process is

24 something that the Court would have to look over and make an

25 affirmative ruling upon.  I don't know if I could do it at this
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1 hour.  So I hope you have somebody else.  

2 No disrespect intended, sir.

3 MR. WESTENBERGER:  Fully understood, Your Honor.

4 THE COURT:  Somebody else pinch hitting or things of

5 that nature?  I don't know.  The fact that it is pending

6 doesn't help so much.  

7 Give me a moment.  Do you have a -- I take it you

8 don't have the application here.

9 MR. CARTER:  We do, Your Honor.

10 THE COURT:  You do?

11 MR. CARTER:  Yes.

12 THE COURT:  Let's see what we have.  Feel free to be

13 seated.  Give me just a moment, please.

14 (Pause.)

15 MR. CARTER:  Your Honor, would you like me to bring

16 them up?

17 THE COURT:  Sure.  Thank you.  By all means bring

18 them forward.  Thank you, sir.

19 (Pause.)

20 THE COURT:  Okay.  Let me get the lineup again for

21 the plaintiffs or, rather, for Chevron we have Seley?

22 MR. SELEY:  Yes, sir.

23 THE COURT:  And?

24 MR. SELEY:  Ms. Barrett.

25 THE COURT:  Ms. Barrett.
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1 MR. SELEY:  And Mr. Doerr.  But I will be the one

2 who is addressing the Court, Your Honor. 

3 THE COURT:  Okay.  We have Mr. Gowen, Mr. Carter,

4 and the pro hac vice.  Thank you.  

5 Just a moment.

6 (Pause.)

7 THE COURT:  I will tell you what I will do, I will

8 allow his admission for purposes of this proceeding only and

9 wait for the formal ruling from the Court with respect to your

10 motion pro hac vice.  Okay?

11 MR. WESTENBERGER:  Thank you very much, Your Honor.  

12 THE COURT:  Indeed.  

13 So this Chevron's motion.  I have received and

14 reviewed the submission.  So I will give you first and last

15 opportunity.

16 MR. SELEY:  Thank you, Your Honor.  May I approach

17 the podium?

18 THE COURT:  By all means.  Thank you.

19 MR. SELEY:  And, Your Honor, we have a PowerPoint

20 presentation, a couple slides to show you, as I proceed.  But

21 at any time, of course, if you have questions, we are happy to

22 move through the slides or present whatever Your Honor is

23 interested in. 

24 But I am here today before you to once again ask for

25 the Court's assistance in obtaining discovery from Mr. Aaron
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1 Page.  As Your Honor may remember, Mr. Page was a legal intern

2 and later was an attorney working under the supervision of an

3 individual named Steven Donziger in New York.  Mr. Donziger is

4 the lead U.S. counsel in a lawsuit against Chevron that is

5 currently pending in equity.  That lawsuit is known as the Lago

6 Agrio litigation.

7 Now, as numerous Courts have found, the Lago Agrio

8 litigation has been tainted by fraud.  And when Chevron was

9 last before you, Your Honor, now about 18 months ago, we were

10 here on a subpoena where we were seeking discovery from

11 Mr. Page in connection with our RICO case that we brought in

12 the Southern District of New York against Mr. Donziger and his

13 co-conspirators for their activity in the fraudulent Lago Agrio

14 litigation.

15 Today we are here seeking discovery for two

16 different proceedings.  The proceedings for which we are

17 discovery are, first, the Lago Agrio litigation itself, which

18 is currently on appeal in Ecuador, and, second, a treaty

19 arbitration or an international arbitration that is currently

20 pending in The Hague.  And that international arbitration is a

21 claim that Chevron brought against the Government of Ecuador in

22 2009 under the U.S.-Ecuador Bilateral Investment Treaty.  

23 And the claims that Chevron is making in that

24 arbitration are that the Government of Ecuador has failed to

25 afford Chevron due process in the Lago Agrio litigation and
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1 that the Government of Ecuador is using the Lago Agrio

2 litigation in order to transfer its environmental

3 responsibilities onto Chevron.  

4 The treaty arbitration, like I said, has been

5 pending since 2009, but it is now in its merits phase.  Chevron

6 has already submitted its initial merits brief to the

7 arbitration tribunal.  Ecuador will be submitting its

8 responsive brief on February 18 of this year.

9 Shortly thereafter, Chevron will be submitting its

10 reply brief and any rebuttal evidence that it wishes the

11 tribunal to consider.  I say shortly thereafter, because while

12 there is currently a schedule that would require Chevron to

13 submit its brief on June 5 of this year, the tribunal has

14 indicated that it may accelerate the hearing and move the

15 hearing up to this summer.  And if it does so, it will also

16 accelerate the briefing schedule.  So Chevron is in a position

17 where it likely will have to submit its reply brief and

18 evidence anywhere from the next 60 days to up to four months

19 from now.

20 Let's go to the first slide.  Chevron is here

21 seeking this discovery under 28 USC Section 1782, which is the

22 statutory provision that permits this Court to authorize

23 discovery of any resident of its district for use in a foreign

24 proceeding.  Section 1782 has three minimal statutory

25 requirements, all of which are met here.  Mr. Page resides or
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1 is found in this district.  Chevron is an interested party. 

2 And the discovery is for use in foreign proceedings.  The

3 respondents don't dispute any of that.

4 The Supreme Court in the Intel case in 2004 also set

5 out four discretionary factors that the Court should consider

6 in determining whether to authorize discovery under Section

7 1782.  Again, there is no real dispute about the first three. 

8 Page is not a party to either of the foreign proceedings.  Both

9 foreign tribunals have been receptive to the evidence that

10 Chevron has obtained under Section 1782 in the United States. 

11 And there is no basis to conclude that Chevron is using Section

12 1782 to circumvent some foreign proof gathering restriction.

13 The only issue that has been raised by the

14 respondents here in response to this petition is the argument

15 that the Court should deny Chevron's petition in its entirety

16 because Chevron is primarily seeking -- and I want to get the

17 quote right here -- "primarily seeks discovery of Page's

18 privileged documents, information, and testimony."

19 THE COURT:  I thought they also were of the view

20 that the request, the subpoena itself, is just so overbroad it

21 should be denied.

22 MR. SELEY:  Well, as part of the overbreadth

23 question, their primary argument is about privilege.  They also

24 make an argument about Rule 104-1, which I am happy to address,

25 Your Honor.  We are requesting that the Court issue the
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1 subpoena.  We provided the subpoena in advance for Your Honor's

2 consideration.  So I don't believe that 104-1 -- or I believe

3 that the provision of 104-1 that would apply is one we are

4 seeking leave of the Court to get the subpoena issued in the

5 form in which it was submitted.  But I am also happy to go

6 through line by line and talk about overbreadth.  I don't

7 believe the subpoena is overbroad considering the complexity of

8 the case and the relationship Mr. Page has had for the Lago

9 Agrio litigation.

10 But let me turn here to their privilege claims,

11 because I think that is sort of the crux of what I anticipate

12 we will be talking about today.  And, Your Honor, their

13 privilege claims have no merit.  Eighteen months ago, this

14 Court found that there is no privilege that protects Mr. Page's

15 documents in relation to a subpoena issue for the RICO case. 

16 And there is nothing that has happened in the ensuing 18 months

17 to change any of the facts that underlie Your Honor's opinion.

18 In fact, I understand this morning that Judge Titus

19 lifted the stay that had applied to Your Honor's decision

20 compelling production.  And thus, Mr. Page should be producing

21 these documents, some of these documents, at least, under the

22 subpoena that Your Honor compelled production on.

23 THE COURT:  I thought you had an opportunity to

24 argue that -- I thought there was some kind of review process

25 involved, and you needed an opportunity to submit a brief or
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1 something on it.

2 MR. SELEY:  Well, Your Honor, what Judge Titus did

3 is he gave Chevron 14 days to respond to the objections that

4 the other side had raised to Your Honor's order.  But my

5 understanding is that objecting to a magistrate's order does

6 not automatically stay that order.  And instead, they would be

7 required to seek a stay from Judge Titus.  In fact, Judge Titus

8 just lifted the stay.  So I am not sure that that would be

9 something that they would be able to prevail on.  

10 But that just happened this morning, Your Honor. 

11 And obviously there is a lot still that is swirling around

12 that --

13 THE COURT:  That may be why it is snowing outside

14 the courthouse.

15 MR. SELEY:  It certainly may be.

16 Your Honor, as the Court previously found, all the

17 privileges or protections that could potentially have applied

18 to Mr. Page's documents have been waived in this case.  And in

19 addition, if there are any residual privileges or protections

20 that actually survive that waiver, those privileges or

21 protections would be vitiated by the crime fraud exception. 

22 That is what Your Honor decided 18 months ago.  And like I

23 said, the same facts apply today.  And there is no reason to

24 reach a different conclusion.

25 Unless Your Honor has specific questions, I would
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1 like to start with waiver.

2 THE COURT:  Go right ahead.

3 MR. SELEY:  Waiver here is relatively

4 straightforward.  Lead Counsel Donziger was ordered to produce

5 documents in response to a 1782 application.  Chevron filed in

6 New York.  Mr. Donziger delayed and obstructed the discovery

7 that was sought.  After Judge Kaplan provided multiple

8 opportunity for Mr. Donziger to comply with court orders, he

9 failed to do so.  And as a sanction -- well, first of all,

10 Judge Kaplan found that Donziger was intentionally attempting

11 to prevent discovery.  "Donziger's actions were calculated and

12 represented a deliberate attempt to obtain a tactical

13 advantage."

14 And as a sanction, Judge Kaplan imposed waiver.  He

15 said -- again, I am going to quote -- "Each and every privilege

16 claim, each and every privilege with respect to the documents

17 sought by the subpoena, has been waived."  And that was

18 submitted to Your Honor with our pleadings.  That is Judge

19 Kaplan's October 20, 2010 ruling.  It is at 749 F.Supp. 2d,

20 170.

21 And it is also important to note that that waiver

22 ruling was then appealed.  And the Second Circuit affirmed that

23 waiver ruling in full.  So there is no question about that

24 waiver ruling being in effect.  It is currently in effect.  It

25 was appealed through the Second Circuit.  The Second Circuit
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1 affirmed it.

2 Now, Donziger was not only obligated to make the

3 documents in his possession available to Chevron, he had to

4 make the documents that were in his control available to

5 Chevron, as well.  And Mr. Donziger has testified, and Mr. Page

6 testified, again about 18 months ago -- or, sorry, Mr. Page

7 submitted an affidavit about 18 months ago saying that his

8 work, Mr. Page's work, had been supervised by Mr. Donziger, and

9 all the work he had done was under Mr. Donziger's direction.

10 There is only one privilege between the client and

11 the firm, not multiple privileges for each attorney that is

12 working on the case.  And that is the Fonar case from the

13 District of Massachusetts in 1985.  And it doesn't matter

14 whether those attorneys were working with Mr. Donziger in New

15 York.  It doesn't matter whether they were working with him in

16 his kitchen or working in Maryland or working in some other

17 location.  The attorneys that were supervised by Mr. Donziger

18 are covered by the waiver that applies to Mr. Donziger's

19 documents.

20 Now, to be clear here, Your Honor, this is not the

21 only waiver that applies in this case.  There are multiple

22 waivers.  In addition to this original waiver order that

23 Donziger was subject to, he later was subject to additional

24 orders, because he still failed to comply with the obligation

25 to turn over documents.  So in January of 2011, he was ordered
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1 by the Court, Judge Kaplan again, to provide Chevron with

2 mirror images of his hard drives, all of his computer hard

3 drives.  And he did so.  

4 Then, also in January of 2011, he provided images of

5 one of his intern's, Andrew Wood's, hard drive, as well.  And

6 then in June of 2011, he turned over the computer hard drives

7 of another one of his interns, a woman named Laura Garr.  He

8 made that production in June of 2011 without asserting any new

9 claim of privilege, without asserting any new claim of

10 protective over any documents, regardless of whether the

11 documents were dated before or after the initial waiver

12 decision.

13 The evidence is also clear, Your Honor, that the

14 Ecuadorian plaintiffs and their counsel have freely shared

15 their work product with third parties.  There is no dispute,

16 based on the evidence, that they shared their work product with

17 Richard Cabrera, who is supposed to be an independent expert of

18 the court in equity.  

19 There is also no dispute, and the evidence shows,

20 that they shared their internal work product, including

21 documents coauthored by Mr. Page, like the fusion memo and the

22 alegato, the draft alegato, with the Ecuadorian judge.  Your

23 Honor previously found that that voluntary disclosure of work

24 product amounts to a subject matter waiver.  And that is from

25 the Sheet Metal Workers case Your Honor cited from the Fourth
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1 Circuit in 1994.  And it is also U.S. v. Jones from the Fourth

2 Circuit in 1982.

3 So just as Your Honor found 18 months ago, all

4 privileges and all protections over Mr. Page's document have

5 been waived.  They have been waived through the Donziger

6 waiver.  They have been waived through subsequent productions. 

7 And they have been waived through voluntary disclosure to third

8 parties.  These privileges are lost for all time.  They cannot

9 be resurrected.  It doesn't matter if it is a subsequent

10 proceeding or not.  There is no privilege left after those

11 waivers.

12 Now, in addition, as Your Honor previously found,

13 any residual privilege, to the extent it doesn't reach all of

14 Mr. Page's documents, any residual privilege is extinguished by

15 the crime fraud exception.  That exception applies where there

16 is a prima facie showing of crime or fraud and a showing that

17 the materials being requested are closely related to the fraud.

18 Now, Chevron has submitted voluminous evidence

19 regarding the fraud in its pleadings.  And the evidence

20 establishes that prima facie case that a fraud has been

21 committed.  Courts across the country have evaluated similar

22 evidence and have reached the conclusion that prima facie

23 evidence has been established of fraud.  And I note those, Your

24 Honor, only because those Courts have at times gathered the

25 evidence and explained it.  And I recommend those decisions to
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1 Your Honor for an evaluation of the evidence that was presented

2 by those Courts.

3 Indeed, Judge Kaplan also recently reevaluated the

4 evidence that Chevron has submitted with regard to fraud.  And

5 he found that there is no genuine issue of fact with regard to

6 the Cabrera fraud or with regard to the duress and coercion

7 applied by the Ecuadorian plaintiff's counsel on the Ecuadoran

8 Court.  He also found that "It is incontrovertible as a matter

9 of law" that whoever wrote the $18 billion judgment in the Lago

10 Agrio litigation had access to and copied portions of the

11 fusion memo that was coauthored by Mr. Page.  That decision has

12 been submitted to the Court, Your Honor, at docket 36-1.  And

13 again, I recommend it to the Court just for the collection of

14 facts in evidence that Judge Kaplan provides.

15 Chevron has also submitted a mountain of evidence

16 demonstrating that Mr. Page's work was in furtherance of the

17 fraud.  Now, on this, the case of U.S. versus Kohn, which is at

18 30 F.Supp.2d 672, it is a District of Maryland case from 2003,

19 is particularly instructive here.  Because the Court in that

20 case found that -- again, I am going to quote here -- "where an

21 attorney was employed to perpetuate the fraudulent scheme in

22 the day-to-day fulfillment of his duties, there is no need to

23 point to individual instances or elements of fraud that that

24 attorney was specifically retained to be involved in."

25 THE COURT:  Refresh my recollection as to the



gaw 17

1 evidence that you have provided that goes to any, shall we say,

2 fraudulent conduct on behalf of the Ecuadorian plaintiffs

3 themselves.

4 MR. SELEY:  On the slide in front of you, Your

5 Honor, what you will see is a listing of the various elements

6 of fraud that are contained in the evidence.

7 THE COURT:  I have a lot of information here that

8 speaks to --

9 MR. SELEY:  I do.

10 THE COURT:  -- Page.

11 MR. SELEY:  Well, it does speak to Page.  And Page

12 was very much involved in the fraud that took place here.

13 THE COURT:  Assuming that I have understood your

14 argument there, I think my question goes more beyond the

15 activities of counsel.  Is there something else that is there

16 that I am not understanding?

17 MR. SELEY:  Well, no, Your Honor.  I am happy to

18 explain --

19 THE COURT:  Okay.

20 MR. SELEY:  -- the general fraudulent activity.  And

21 we can get the references to the record, if you would like. 

22 But the general fraudulent activity that occurred here started

23 back with an individual named Charles Calmbacher.  Charles

24 Calmbacher was an expert, who was appointed by the plaintiffs

25 in Lago Agrio litigation to conduct an investigation of sites
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1 in --

2 THE COURT:  He is the man who said, "My stuff has

3 been falsified."  Right?

4 MR. SELEY:  That's exactly right, Your Honor.  He

5 said that the reports that were submitted under his name were

6 not his reports, and it did not contain his conclusions.  What

7 he said is that the plaintiffs just essentially submitted

8 whatever report they wanted under his name.  And he did not

9 have an opportunity to review it, and he did not author it.

10 THE COURT:  Now clearly, to the extent that his

11 report found its way to the legal authorities, somebody

12 produced that, provided that.  And I would assume that would be

13 counsel.  But how do I read that or put that on the

14 fingerprints of plaintiffs?

15 MR. SELEY:  Well, yes, that is right, Your Honor. 

16 He testified that he sent blank pages that he had initialed to

17 Ecuador, to the plaintiff's counsel, so that they could print

18 out the report that he had authorized and submitted to the

19 Court.  But instead, they printed out a report he did not

20 authorize on the pages that he had signed and submitted that to

21 the Court.  And that did come through counsel to the Court.  

22 In addition to that, Your Honor, there are

23 significant numbers of e-mails, clips from the movie "Crude,"

24 outtakes from the movie "Crude," that show the plaintiffs

25 engaged in a concerted effort to pressure and coerce the
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1 Ecuadorian court into several decisions that favor.  For

2 example, the Ecuadorian plaintiff's counsel are caught on tape

3 and then in e-mails and documents discussing how they are going

4 to pressure the Court into getting the Court to allow them to

5 abandon the evidence-gathering process and instead switch from

6 that process, which was known as judicial inspections, to a

7 process where only one individual would decide all the damage

8 and all the causation in the case.

9 THE COURT:  Mr. Cabrera?

10 MR. SELEY:  Mr. Cabrera.  They are also caught on

11 film.  They are caught on e-mails and documents describing how

12 they are going to pressure the Court to appoint Mr. Cabrera and

13 how they met with Mr. Cabrera before he was ever appointed and

14 said, "Don't worry.  You're not going to write any of this. 

15 We're going to write the report for you.  We're going to do the

16 work."  That was caught on film in a March 2007 meeting that

17 was submitted to Your Honor as part the clips.  

18 THE COURT:  Now, I don't know the players that well,

19 by face anyway.  To the extent that this conversation occurs

20 between Mr. Cabrera and plaintiff's counsel, is there evidence

21 to show that the plaintiffs were sitting there in the car or

22 participating in the conversations?

23 MR. SELEY:  Well, Your Honor, if you have an

24 opportunity to review the clip, what you will see is a

25 conference room where Mr. Cabrera is present, the lead
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1 Ecuadorian counsel, Pablo Fajardo, is present.  I believe U.S.

2 counsel, Steven Donziger, is present.  And a number of other

3 plaintiff's counsel and consultants are present in the room.  

4 And you will also see on projected behind Mr.

5 Fajardo, as he is giving his speech to the group, a projection

6 of language talking about the global inspection, which is what

7 Mr. Cabrera is going to be retained by the Court to conduct. 

8 And during that meeting, you hear Mr. Fajardo saying that this

9 is not going to be the work of the expert.  This is going to be

10 the work of all of us, all of us counsel and consultants.  We

11 are going to do the work and submit it.  That's what is said

12 during that meeting and in the presence of Ecuadorian counsel

13 and U.S. counsel for the Ecuadorian plaintiffs.

14 After that meeting, the Ecuadorian plaintiffs

15 continue to work in collusion with Mr. Cabrera.  And there is

16 evidence that we have submitted, Your Honor, that they bribed

17 him.  They paid him from an account that they called their

18 secret account.  They paid him thousands of dollars in order to

19 ensure that he would go along with their scheme to allow them

20 to provide him with the work that he would ultimately sign and

21 submit to the Court.

22 And it is important to note, Your Honor, that the

23 Court repeatedly ordered Cabrera to be independent from the

24 parties.  And Cabrera repeatedly submitted pleadings to the

25 Ecuadorian Court saying that he had no relationship whatsoever
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1 with the parties.  We have later come to find out that those

2 submissions to the Court were actually written by plaintiff's

3 lawyer, Pablo Fajardo.  We found that out through additional

4 documents that we have received in this case.

5 But in any event, the Court ordered him to be

6 independent.  He was not.  In fact, he was taking bribes from

7 the plaintiff's lawyers.  He was allowing the plaintiff's

8 lawyers to direct his conduct.  And ultimately, he allowed the

9 plaintiff's lawyers and consultants to draft his report, the

10 report that was submitted under his name as the "Cabrera"

11 report.

12 All of that evidence, Your Honor, has been submitted

13 by Chevron in this case.  But there are literally thousands and

14 thousands of documents that we could point to that would

15 provide additional evidence showing that all of this occurred.

16 Now, once the Cabrera scheme started to be uncovered

17 in the United States through Chevron's efforts under Section

18 1782 in different jurisdictions, the plaintiffs in the Ecuador

19 case got concerned.  In fact, one of the plaintiff's lawyers

20 sent to Steven Donziger an e-mail that said, you know, if this

21 discovery goes forward, all of us, your lawyers, could go to

22 jail.  And they were very concerned about this.  This was

23 obviously a big problem for them.

24 So the plaintiff's lawyers engaged in an effort to

25 obstruct Chevron's discovery and delay Chevron's discovery in
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1 the United States, while they were trying to move the case

2 forward in Ecuador.  And they did that through a handful of

3 means, one of which is when we filed the 1782 application

4 against or seeking discovery from Charles Calmbacher, the

5 plaintiff's counsel encouraged him not to testify.  And

6 Mr. Page was actually directly involved in the discussions

7 trying to get Mr. Calmbacher not to testify in response to the

8 subpoena.

9 THE COURT:  I thought that you couched it as keeping

10 him on the reservation.  So --

11 MR. SELEY:  He did couch in that one e-mail keeping

12 him on the reservation.  But what Dr. Calmbacher ultimately

13 said is that he got called from the plaintiff's counsel saying,

14 "You should not testify.  You're going to end up in trouble, if

15 you do."  And he believed that they were trying to convince him

16 not to testify because they knew that when he testified, the

17 truth would come out about his reports.  That is in his

18 deposition testimony, Your Honor.

19 One of the other aspects of the fraud that the

20 plaintiffs engaged in was an attempt, and an ultimately

21 successful attempt, to get the Government of Ecuador to bring

22 false charges of fraud, criminal charges, against two of

23 TexPet's executives who were in Ecuador.  They ultimately

24 succeeded in doing that.  And there are multiple e-mails back

25 and forth that show the level of collusion between the
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1 plaintiff's lawyers and the Government of Ecuador in doing

2 that.  And again, there is evidence that we have

3 submitted -- and this is at docket 13-65 and 66 -- that show

4 Mr. Page's direct involvement in those efforts, as well.

5 Now, in addition to that, Your Honor, like I said,

6 once the evidence began to come out showing that the Cabrera

7 report was a fraud, the plaintiffs engaged in another process

8 that they internally called their cleansing expert process,

9 where they attempted to get new experts to submit reports to

10 the Ecuadorian Court not saying in any way that, hey, what we

11 did with Cabrera was wrong, and here is full disclosure.  They

12 specifically avoiding disclosing what they did with Cabrera. 

13 But instead they tried to get these new experts to just do a

14 cursory look at the work that Cabrera did and submit it to try

15 to launder Cabrera's decisions through these new experts.  

16 There have been 1782 applications and discovery

17 taken of all of those cleansing experts, in addition to the

18 Weinberg Group, which was one of the consulting experts that

19 was used to manage that process.

20 THE COURT:  That resulted in the case in D.C.?

21 MR. SELEY:  That resulted in the case in D.C. in

22 front of Magistrate Judge Facciola and ultimately has resulted

23 in a waiver there, as well, of all the privileges that they had

24 initially claimed.

25 There were a number of additional elements of fraud
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1 here.  It really is a fraudulent scheme that incorporated not

2 just the litigation in equity, but also the way that the

3 plaintiff's attorneys used that empty information from Ecuador

4 to try to influence third parties and do it falsely.  For

5 example, once the Cabrera report came out, it was touted by the

6 plaintiff's attorneys as an independent report.  It was

7 explained to Congress, to the Lantos Commission by Steven

8 Donziger as an independent expert report, even though he knew

9 that it was nothing of the sort.  

10 The plaintiff's counsel got in touch with the SEC,

11 got in touch with the Controller General of New York.  And in

12 each event they pursued this false narrative to these third

13 parties to try to get them to increase the pressure on Chevron

14 in order to result in an settlement.  What they wanted -- and

15 this, again, is throughout their documents.  What they wanted

16 to try do is increase the pressure on Chevron in order to get a

17 settlement of the Lago Agrio litigation.  

18 And again, I can talk about the way that Mr. Page

19 was directly involved.  For example, he reached out to

20 Chevron's experts and contacted them via letter.  But not just

21 contacted them, also contacted their employers and made claims

22 that these experts were engaged in improper conduct, false

23 accusations about that.  And that is at docket 22-3.  And he

24 did that, again, as a way of trying to influence their

25 testimony or obstruct their testimony and increase the amount
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1 of pressure that is being put on Chevron.  

2 But the most significant element of fraud, in

3 addition to all these other significant elements of fraud, is

4 that the evidence now shows that the plaintiffs were directly

5 involved in authoring the judgment at Lago Agrio itself, the

6 $18 billion judgment.

7 THE COURT:  You say -- are you really just talking

8 about the "cut and paste" job or are you talking about

9 something else that the plaintiffs have done?

10 MR. SELEY:  What I am talking about, Your Honor, is

11 the evidence that you have seen before about the cutting and

12 pasting of text verbatim from plaintiff's internal documents

13 into the judgment.  I am also talking about additional expert

14 analysis that has been done of the judgment, indicating that,

15 for example, an individual named Richard Clapp had produced a

16 report to the experts, and elements of that report were in the

17 judgment, expert testimony that indicates that an individual

18 named Moody, who wrote a memo for the plaintiffs, that

19 information from that memo was incorporated into the judgment. 

20 In other words, there are additional indicia of fraud

21 demonstrated in the judgment, Your Honor.  And we believe that

22 significant additional evidence will come out demonstrating

23 that the judgment was in fact ghostwritten by the plaintiff's

24 attorneys.  And when I do say plaintiffs, I do mean the

25 plaintiff's attorneys, plaintiff's counsel.  I am not
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1 indicating the plaintiffs themselves.  As far as we understand,

2 they have had almost no actual involvement.  The plaintiffs

3 have had no actual involvement in this litigation.  

4 And, Your Honor, when I talk about that, that

5 verbatim cut and paste job -- and like I said, you have seen

6 this evidence before.  I can put it up on the screen for you --

7 it shows that texts directly from the fusion memo, which

8 Mr. Page coauthored, and a document called the Draft Alegato,

9 which Mr. Page again coauthored, was cut and pasted directly

10 into the judgment.  And after looking at this evidence -- we

11 will just scroll through these slides very quickly, because I

12 know Your Honor has seen them before.

13 THE COURT:  Yes.  I have given you about 30 minutes,

14 so you have --

15 MR. SELEY:  I am wrapping up, Your Honor.  

16 THE COURT:  Okay.

17 MR. SELEY:  I am wrapping up.

18 After looking at this evidence, this is exactly the

19 evidence that Judge Kaplan found, showed that it was

20 incontrovertible as a matter of law, that these internal

21 plaintiff documents were copied into the judgment.  So, Your

22 Honor, what are we requested here?  We are requesting that the

23 Court rule that any privileges or protections that Mr. Page

24 might have claimed over the documents that are responsive to

25 this subpoena are not valid.  We are requesting the Court grant
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1 the 1728 application that we have submitted and also deem the

2 subpoena served.  And I assume Mr. Page's counsel would be

3 willing to waive personal service on Mr. Page.

4 And we would like Your Honor to order Mr. Page to

5 produce immediately all of the documents that he has collected. 

6 And that includes the entire collection of documents that Your

7 Honor instructed him to maintain after allowing him to call

8 back those documents subsequent to the last subpoena hearing. 

9 And we request that those documents be produced immediately

10 with no withholding of any documents on the basis of privilege

11 or work product protection.  

12 And we also request that the Court order Mr. Page to

13 complete his production of any additional responsive documents

14 he may have within the next week.  Again with no withholding

15 documents for privilege or protection.  

16 And then finally, Your Honor, we ask that Mr. Page

17 sit for a deposition, sit for a deposition within the next 30

18 days, and do so either under the supervision of Your Honor or

19 under the supervision of a special master.

20 So that is what we are requesting, Your Honor.  We

21 believe that a 1782 application is well taken and that there

22 are no privileges or protections that apply to Mr. Page's

23 documents.

24 THE COURT:  Okay.  Thank you.  

25 I will hear from the defense, or plaintiff, I should



gaw 28

1 say.

2 MR. GOWEN:  Thank you, Your Honor.  Chris Gowen on

3 behalf of Mr. Page.  As I said, Mr. Page and I both --

4 Mr. Page, my client, runs a very small law practice, a solo

5 practitioner in Mount Ranier, Maryland.  I live right down the

6 street from him also in Mount Ranier, Maryland, running a very

7 small law practice myself.  And we -- I was retained in this

8 case on December 17  And I have been doing my best to very much

9 get up to speed on everything.  And I am able to -- and I am

10 certainly prepared to speak on behalf of Mr. Page and his

11 documents.  And I would ask that, Your Honor, we would sort of

12 get back to focusing on why we are here today, which is the

13 issuance of a 1782 subpoena.

14 On January 15 of this year, I sent Your Honor a

15 letter indicating that we were willing to agree to the issuance

16 of the subpoena.  And counsel for Chevron responded to that

17 letter with two major points.  He relies on two major points in

18 denying our offer to go forward and start producing documents

19 that may be responsive to this request.  

20 In the beginning he relies on that -- he indicates

21 to Your Honor that Mr. Page fails to inform the Court that the

22 RICO subpoena is subject to a stay through at least January 17. 

23 It is January 25, Your Honor.

24 Secondly, counsel may not have known when he wrote

25 this, but he certainly knows now, that Mr. Page's subpoena is
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1 completely and utterly unaffected by that.  That is in a

2 footnote that was before that Court.  So that point is

3 completely invalid.

4 Secondly, the second point and the last point he

5 relies on is that Mr. Page also fails to inform the Court that

6 the RICO defendants have indicated that they intend to renew

7 their motion to quash the subpoena.  On this matter, I

8 understand that Gibson Dunn is a very, very large law firm. 

9 And the lawyer that I have been dealing with on the RICO

10 subpoena is in Orange County, California.  And I don't know if

11 there are communication issues, but his name is Mr. Card. 

12 Mr. Card has been wonderful to deal with.  And one of the --

13 because I got on this case right before the holiday, he was

14 willing to give us an extension to turn over documents.  And

15 part of the agreement of that was that we were not going to

16 file a motion to quash.

17 So Chevron very clearly knows that there is no -- we

18 do not intend to file a motion to quash, which is why we then

19 went forward and submitted documents on December 28 and started

20 turning over documents.

21 So I guess I don't understand why we are even

22 discussing the issue of privilege here, when we seem to have an

23 agreement about turning over documents.  I think the better

24 question is how and when and where are we going to turn over

25 documents.  But --
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1 THE COURT:  Is that to say that there is no

2 assertion of privilege throughout any of these productions?

3 MR. GOWEN:  No, that is not what we are saying. 

4 What I am saying is that we have offered to move forward with

5 this, where we would as a typical discovery route.  And I --

6 but I think what Your Honor needs to do at this point, though,

7 is when you look at this letter from Mr. Seley and the two

8 points he has raised, which are clearly invalid, knowingly

9 invalid, is there now an issue with the fourth prong in intel? 

10 I mean, does this raise Your Honor's concerns that this is not

11 good faith, that this is not -- that they are not seeking to

12 just get documents here.  This is about something else.

13 When we offered to issue the documents -- I mean, we

14 are a very small firm.  And we do not have the support of

15 Patton Boggs to run this discovery.  That has been withdrawn. 

16 Okay?  That was previous and is absolutely withdrawn at this

17 point.  So put together this type of discovery would be massive

18 for a small firm like mine and for a solo practitioner.

19 So, Your Honor, the 502(d) ruling would allow us to

20 just run through a responsive search, turn them over to

21 Chevron.  Chevron could then decide the one or two documents

22 that they may want to use.  And we would determine at that

23 point whether or not there was a privilege issue.  And to me

24 that seems the most --

25 THE COURT:  So that is still very much in play, the
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1 question of privilege.

2 MR. GOWEN:  I mean, Your Honor, Mr. Westenberger

3 will address privilege, if it needs to be addressed, because it

4 is their privilege.  But as far as I am concerned, I would ask

5 Your Honor to first deny this motion for a 1782 based on the

6 fourth prong of intel that, you know, we made a good faith

7 offer to accept this subpoena and start turning over documents. 

8 And that was rejected on two points that don't exist.

9 And then finally, I know counsel was going to raise

10 the Maryland rule.  But Your Honor has, in your own opinions in

11 Valez*, has ordered that the production of documents be limited

12 to 30 without leave of Court or without agreement of the

13 parties.  And so in the alternative, you know, I would

14 certainly ask Your Honor that if Your Honor is not going to

15 grant the denial here, that we would be, that Chevron would be,

16 limited to 30 documents, as per the Maryland rule.

17 THE COURT:  You mean 30 document requests.

18 MR. GOWEN:  Documents requests, yes.  Thank you,

19 Your Honor.  I am sorry.

20 THE COURT:  Okay.  Thank you so much.  

21 MR. GOWEN:  Okay, Your Honor. 

22 THE COURT:  Mr. Westenberger, I assume?

23 MR. WESTENBERGER:  Your Honor, Eric Westenberger

24 from Patton Boggs on behalf of interested parties Ecuadorian

25 Plaintiffs.
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1 THE COURT:  Thank you.

2 MR. WESTENBERGER:  If I may start, I think there may

3 be some procedural confusion that has come about likely by the

4 amount and number of subpoenas issued by Chevron in connection

5 with both the 1782 and the actions that were pending, one that

6 was pending in the Southern District of New York and one which

7 is currently pending in the Southern District of New York.

8 Going back to Judge Titus's order of today, that

9 order, as Your Honor correctly indicated, lifted the stay as to

10 Chevron's requirement to submit its response to the objections

11 to Your Honor's previous order.  The important part about the

12 lifting of that stay is that, Your Honor, that case out of

13 which that subpoena was issued no longer exists.  It has been

14 dismissed.  Count nine, what I will call the count nine

15 action -- and I am sorry, I am using shorthand --

16 THE COURT:  It is the one that is the declaratory

17 judgment action that was pulled out of the original pleading. 

18 And it really talks about the worldwide enforcement of this

19 collection action. 

20 MR. WESTENBERGER:  That is absolutely correct, Your

21 Honor.  It was severed by Judge Kaplan from the remaining RICO

22 and other claims, which are currently still alive.  And as you

23 know, it was appealed to the Second Circuit.  The Second

24 Circuit vacated, reversed, and directed that that action be

25 dismissed.  So to start with, that subpoena and any it, is
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1 over.

2 THE COURT:  Is that true with respect to issues of

3 privilege, as it relates to the same parties?

4 MR. WESTENBERGER:  It is true in the sense that the

5 operative subpoena or the case out of which, the operative case

6 out of which that subpoena was issued no longer exists.

7 THE COURT:  I grant you that.

8 MR. WESTENBERGER:  And knowing that, counsel for

9 Chevron has issued another Rule 45 subpoena directed to

10 Mr. Page.

11 THE COURT:  Rule 45 under --

12 MR. WESTENBERGER:  Under the remaining RICO and

13 other counts indicated before Judge Kaplan.

14 THE COURT:  Okay.

15 MR. WESTENBERGER:  And then, of course, what we have

16 now and what we are here today about is the anticipated

17 issuance of a subpoena out of this 1782 action.  So I just at

18 least wanted to clarify that Judge Titus's order doesn't lift a

19 stay, as I see it, as to the production of any documents. 

20 There was an order put in place that Your Honor will recall,

21 because you put it in place, that required that the documents

22 that were originally produced in this case after the Second

23 Circuit entered its stay, after it dismissed the count nine

24 action, or directed that the count nine action be dismissed,

25 Your Honor ordered that the documents that were produced by
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1 Mr. Page be returned and/or destroyed.  And that has been

2 complied with.

3 Judge Titus's order today does not affect that and

4 does not require that the documents be turned over.

5 THE COURT:  Did I order them to be destroyed, too?

6 MR. WESTENBERGER:  I take that back.  I believe

7 you --

8 THE COURT:  Okay.  Their copies be destroyed.

9 MR. WESTENBERGER:  Copies be destroyed, certainly

10 not anything that was given -- certainly not our documents be

11 destroyed or Mr. Page's documents be destroyed.  I don't mean

12 to --

13 THE COURT:  I didn't know I was that powerful, but

14 go right ahead. 

15 MR. WESTENBERGER:  I don't mean to suggest that.  I

16 just meant that copies in Chevron's hands be returned or

17 destroyed.  And Judge Titus's lifting of the stay order today

18 has no effect on that order.

19 So here we stand again today, I think as Mr. Gowen

20 pointed out, with a very narrow, singular question, which is: 

21 Should a subpoena be issued out of the 1782 application that

22 Chevron has brought.  Issues of privilege are really not at

23 play, certainly not at this time.  It would be, I submit,

24 widely premature to address issues of privilege and waiver at

25 this point considering that there has not been any production
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1 of documents in connection with this anticipated subpoena, no

2 privilege logs prepared.  And the difference about where we are

3 today, as opposed to where the Rule 45 subpoena that you dealt

4 with previously, where that stood procedurally, was that there

5 was an impending close of discovery deadline, when Your Honor

6 was first brought these issues.  And Your Honor felt compelled

7 to make sure that any documents that Chevron claimed it needed

8 before the close of that discovery deadline were indeed

9 produced.  And the issues were addressed.  And that was in

10 connection with a motion to compel.  There were privilege logs

11 prepared, documents produced, and the issues were ripe.  

12 Again, here we are today with just the question of

13 whether or not a subpoena should be issued.  And there

14 certainly hasn't been a privilege log prepared, as there has

15 not even at this point been any documents produced or reviewed

16 even for privilege at this point.

17 Taking one step back further and talking about the

18 letters that Mr. Gowen referred to, what Mr. Page and the

19 Ecuadorian Plaintiffs are willing to enter into at this point

20 is an agreement to give to Chevron essentially all documents

21 responsive to a combined subpoena, where they could combine the

22 anticipated 1782 subpoena that was issued out of this case.  

23 The Rule 45 subpoena that currently exists out of

24 the RICO case is subject to obviously some reasonable

25 negotiation about overlap, which Chevron offered at three
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1 different points to meet and confer with us about, make sure

2 that there was not overlap and undue burden placed on Mr. Page,

3 subject to a Rule 502 stipulation and order or an order that

4 Your Honor may enter at the Court's discretion.  And that 502

5 order essentially would provide that --

6 THE COURT:  Coverage.

7 MR. WESTENBERGER:  Excuse me?

8 THE COURT:  Provides coverage. 

9 MR. WESTENBERGER:  Provides coverage in the sense

10 that it allows Chevron to obtain all the documents that it

11 claims it needs so urgently.  It allows them to review all of

12 the documents that are responsive to their subpoenas, even

13 those that are arguably privileged without a waiver of that

14 privilege.  And should Chevron deem that they would like to use

15 documents that we might claim privilege over at some point, we

16 then can address the issues of privilege, whether privilege

17 assertions are appropriate, whether waiver issues are

18 appropriate to be addressed.  But what it avoids, on top of

19 burdening Your Honor with having to address these issues now

20 and prematurely, is it also avoids, as Mr. Gowen pointed out,

21 Mr. Page and Mr. Gowen having to do a massive review for

22 privilege and then creating a privilege log.

23 And we submit that that is the most logical and

24 efficient approach for all the parties, including the Court, at

25 this time, is to proceed in that manner so that we don't have
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1 to prematurely address the issues of privilege now.

2 THE COURT:  A comment.  Do you have any comment upon

3 that crime of fraud exception?

4 MR. WESTENBERGER:  I do, Your Honor, specifically

5 with respect to the issue that Mr. Seley made comments that

6 there have been no facts that have changed the landscape since

7 the parties were last before you.  There have been facts that

8 have developed and have changed the landscape since we were

9 before you.  I don't -- 

10 THE COURT:  And I have a couple of experts now that

11 rebut what, well, at least contest whatever their experts have

12 to say.

13 MR. WESTENBERGER:  That is certainly one of the

14 developments, Your Honor.  That's correct.  And there is

15 probably a more important development in our view, and I think

16 Your Honor might agree, which is that an appellate court in

17 Ecuador reviewed de novo the trial court, the Ecuadorian trial

18 court's judgment and concluded with no uncertain terms that all

19 of the allegations of fraud that Chevron brought before the

20 trial court, including and now the ghostwriting allegations

21 before the -- concluded that all of the fraud claims were

22 unfounded and outwardly rejected all of the claims of fraud,

23 including that the trial court judgment was ghostwritten.  

24 THE COURT:  Is that why Mr. Seley and his friends

25 have raised the allegation in the treaty proceedings that the
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1 whole shebang is crooked and corrupt and, therefore, I guess as

2 you would say, some other of my colleagues here stateside would

3 say, look, we don't get into the business of condemning other

4 court systems?  Is that where that argument is shaping up

5 there? 

6 MR. WESTENBERGER:  Your Honor, that is exactly why

7 they have raised that point, because no matter what court in

8 Ecuador, I believe, would rule on this issue, they will claim

9 that that court is in cahoots with someone either on the

10 plaintiff's team or someone else in somehow depriving Chevron

11 of due process.

12 THE COURT:  Holding that point --

13 MR. WESTENBERGER:  Sure, Your Honor.

14 THE COURT:  -- and I don't disagree with that at

15 all, would it be fair to say that assuming I walk down the

16 garden path of the 502 order, that those privilege fights are

17 coming anyway?

18 MR. WESTENBERGER:  Not necessarily, Your Honor, only

19 to the extent that there were privilege assertions over any of

20 the documents provided.

21 THE COURT:  Well, clearly you are going to be making

22 privilege assertions.

23 MR. WESTENBERGER:  Well, actually, Your Honor, that

24 is not actually true.  In a very similar case to this that you

25 referred to earlier before Judge Facciola, we went precisely
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1 down this path with Chevron.

2 THE COURT:  If there would be no privilege fight,

3 then why are we here?  I understand the overbreadth question,

4 but if the plaintiffs are not raising issues of privilege, then

5 who needs the 502?

6 MR. WESTENBERGER:  What I was going to say, Your

7 Honor, was not that we are not going to raise them.  All I was

8 going to say was in that particular case, when we did turn the

9 documents over to Chevron, it ultimately came to be that with

10 respect to the work product documents that were turned over,

11 there were no assertions of privilege.  The Court was not

12 burdened with having to decide privilege issues and waiver

13 issues.  And ultimately Chevron received the documents that it

14 wanted to.

15 Quite frankly, Your Honor, we put it in the letter

16 that we have given to you, several of the letters.  I would

17 submit to Your Honor that Chevron is not interested in just

18 obtaining Mr. Page's documents.  In fact, I don't think that is

19 their primary purpose.  Their primary goal is to obtain a crime

20 fraud ruling, to take that ruling and to parade it to other

21 courts and in their PR machine and to use it in that manner. 

22 If it was just to get Mr. Page's documents, I cannot see how

23 proceeding as we have laid out with Chevron, and offered to do

24 with Chevron, that they would get the documents any more

25 quickly or more efficiently and with any less burden to
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1 Mr. Page and to Mr. Gowen than proceeding in our fashion,

2 unless Your Honor is prepared to rule today that not only

3 should a subpoena issue out of this 1782, which, again, I think

4 is the only issue before the Court, but that we get into the

5 privilege issues and waiver today, and that Your Honor makes

6 rulings essentially in a vacuum about privilege issues without

7 the benefit of a privilege log, which I will point out that

8 Chevron has taken the position in 1782 proceedings that the

9 Republic of Ecuador has brought against Chevron to seek

10 discovery and aid of bid arbitration, has taken the exact same

11 position, that it is wildly premature to address issues of

12 privilege before there are privilege logs, before there are

13 documents to put before Your Honor so that you can determine

14 whether or not there is crime or a fraud, whether or not these

15 documents were in furtherance of a crime or a fraud.

16 So my point is that I can't say to you that there

17 won't be a fight at some point about some of these documents. 

18 But what I can say is that we would be having a dispute, a good

19 faith dispute, over documents, over a much smaller amount of

20 documents, if any at all.  It is possible that there will be no

21 dispute over privilege.  And to make a blanket -- to rush

22 forward, as Chevron would have Your Honor do today, to address

23 these issues in a vacuum, I think, would be wildly premature.  

24 But I have gotten a little bit off point to your

25 question, Your Honor, about events that have occurred since the
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1 parties were last before you on the other subpoena.  So we

2 discussed the trial court's or, sorry, the appellate court's

3 findings.  And not only was it the appellate court's initial

4 decision that there was no basis to Chevron's allegations of

5 fraud, but there was also a motion made by the Ecuadorian

6 Plaintiffs in that case for clarification on application where

7 the Court made it even clearer and said how there were possible

8 answers as to why in fact maybe documents that don't, as

9 Chevron frames it, appear on the record, could have been before

10 the Court.  And the Court could have relied on them.

11 One of the things the Court points out is that in

12 the 1782 campaign that Mr. Seley described that Chevron has

13 waged throughout the United States Chevron dumped thousands and

14 thousands of page on the Ecuadorian trial court.  And that it

15 was possible that in there is the fusion memo.

16 THE COURT:  In the 18 months since that earlier

17 decision of mine, have there been any discoveries of such

18 information?

19 MR. WESTENBERGER:  Your Honor, that is a process

20 that is still under way.  And I know that when you say 18

21 months and you look at me and say "What can you show me now? 

22 And have there been any developments?" it sounds probably as

23 though why hasn't there been more movement on it.  Well, my

24 answer is that the Ecuadorian trial court record doesn't look

25 like a trial court record here in the U.S.  It is literally
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1 pages.

2 THE COURT:  Two hundred thousand, I have heard.

3 MR. WESTENBERGER:  Over 200,000.  And that is what

4 we are calling --

5 THE COURT:  The official record.

6 MR. WESTENBERGER:  I don't even want to say the

7 official record, but what Chevron identifies as the record.  It

8 is not entirely clear under, you know, Ecuadorian law that that

9 is indeed the full entire record.  As the Ecuadorian appellate

10 court pointed out, there could have been documents dumped into

11 the court that never made it into the official cuerpos, as they

12 are called.  Those are the documents, those are the books where

13 they sew in 100 pages at a clip the portions of the record.

14 So we can't just go on to, let's say, Pacer and do a

15 quick search and find all the documents that are in the

16 Ecuadorian record.  We have retained an expert, Professor

17 Bateman, who has explained why it is so hard to determine even

18 from the record that we have, the over 200,000 querpas, that

19 you can't just run searches through the record, because words

20 are obscured, terms are obscured.  

21 Our other two experts, as you allude to, Your Honor,

22 have pointed out highly controversial methodology that was used

23 by Chevron's experts, linguistic experts, in, you know,

24 concluding under using a qualitative test to determine that the

25 fusion memo was indeed contained word for word in the -- or was
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1 in the judgment, and that it must have been plagiarism, that it

2 is possible that certainly Chevron's experts would admit they

3 have not reviewed the entire record.  It is possible that there

4 are other documents in there that either it is the fusion memo

5 itself, documents that the fusion memo informed, like motions

6 from our clients in Ecuador that contain similar language.

7 Chevron's experts can't get up and swear that they

8 have looked at all of that and concluded that, indeed, the

9 judge in Ecuador was not relying on such other documents.  So

10 that is a long way of saying that in the 18 months since we

11 have been before you we are making progress and we are trying,

12 but we do not -- I do not stand before you and say that I have

13 a definitive answer to that question.  

14 But, again, to take a step back, I don't think we

15 have to get to that point today, Your Honor.  I think what we

16 should be doing is proceeding in the most efficient and

17 rational way possible, which is to work with Mr. Page,

18 consenting to service of the subpoena, working with a 502

19 either whether it be by stipulated in an order or through an

20 order that Your Honor enters similar to what Judge Facciola

21 entered, and winnow down what we think the issues of privilege

22 are and what we think the issues of waiver may be, or that

23 Chevron think may exist, and deal with those issues at the

24 appropriate time.

25 THE COURT:  Okay.  Thank you.  Thank you so much.
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1 Final say from Chevron?

2 MR. SELEY:  Thank you, Your Honor.  I would like to

3 address a number of the things that were said by opposing

4 counsel.  I would like to start with the discussion of the

5 subpoena that Judge Titus just lifted the stay on.  

6 The subpoena was issued in the case, the Civil

7 Action No. 11-cv-0691, which is the civil action of Steven

8 Donziger, et al.  That's what the subpoena was issued in. 

9 Later, that action was bifurcated.  But the subpoena was not

10 specifically issued in the bifurcated action.  It was issued in

11 the underlying action.  

12 The subpoena still exists.  We proceeded on the

13 schedule that we proceeded on because the bifurcated action was

14 proceeding on a quicker and more urgent discovery schedule. 

15 But this subpoena, you know, still exists out there.  It has

16 not disappeared.

17 THE COURT:  You are saying that it is still alive

18 and well as a viable action.

19 MR. SELEY:  It is still alive and well as a viable

20 action.  We have issued a second subpoena because the subpoena

21 had been stayed.  We didn't know the status of it.  We issued a

22 second subpoena.  The second subpoena covers a lot of the

23 information that is included in here, in addition to some

24 additional materials.

25 THE COURT:  Now I have a terrible headache just
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1 thinking about --

2 MR. SELEY:  I understand, Your Honor.

3 THE COURT:  -- if you have issued a second one, it

4 is coming to this courthouse.  Does that mean that it is a redo

5 of the first one that Judge Titus is dealing with now?

6 MR. SELEY:  What it means, Your Honor, is because

7 the subpoena that was issued previously was stayed --

8 THE COURT:  Right.

9 MR. SELEY:  -- and the subpoena hadn't changed in

10 status for some time, we issued a new subpoena to comply with

11 our current discovery schedule and get additional documents

12 from Mr. Page.

13 THE COURT:  Okay.

14 MR. SELEY:  That's what I am saying.

15 THE COURT:  Okay.

16 MR. SELEY:  Okay.  But it is just not accurate to

17 say that the subpoena has disappeared, because it hasn't. 

18 Which also mans that Your Honor's decision with regard to that

19 subpoena has not disappeared.  It still exists.  And I do

20 appreciate that Your Honor issued an order requiring the claw

21 back of documents that had been provided.  But y understanding

22 of that order was that it was issued in order to put the

23 parties back in the position they were in before the stay. 

24 That stay has not been lifted by Judge Titus.

25 With regard to facts about the landscape changing in
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1 the last 18 months from the time that Your Honor initially

2 ruled on the RICO subpoena and where we are today,

3 Mr. Westenberger indicated that he believed there were a number

4 of different things that had occurred.  And he primarily relies

5 on the decision of the appellate court in Ecuador.  And I

6 believe Your Honor addressed a very similar argument that was

7 made the first time around and said we are not obligated to

8 rely on a crooked court to decide, you know, whether the

9 procedures were flawed or not flawed, that when you have a

10 situation like we have now where you have collusion between the

11 Lago Agrio plaintiffs and a judiciary in Ecuador, we don't just

12 take at face value the fact that the appellate court said,

13 "Don't worry.  There is no fraud."

14 And in particular here, where, as you saw in the

15 presentation that we made today and as you have seen in the

16 presentation we made before, there are such clear indications

17 that material was directly cut and pasted from the documents

18 that Mr. Page coauthored into the judgment.  It doesn't require

19 an expert to make that evaluation.  You can look at the string

20 of 150 words and say, well, there is no way that whoever

21 authored this judgment came up with that string of 150 words on

22 their own.  And it is not just one string.  It is string after

23 string after string.

24 To suggest that because they put in rebuttal

25 experts, who only rebut questions of whether the linguistic
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1 markers in the judgment are comparable to other linguistic

2 markers of the purported author and an expert to talk about how

3 you OCR and evaluate documents that are OCR'd, that that

4 somehow rebuts the fact that there are these multiple verbatim

5 strings of text from the fusion memo that appear in the

6 judgment I think is baseless.

7 And, Your Honor, we, since Your Honor has last ruled

8 on this, have engaged an expert from a company called

9 Morningside to go through the querpas, the actual record.  And

10 the record in Ecuador is not as fuzzy as Mr. Westenberger

11 indicates.  Each document that is submitted to the Court is

12 hand numbered.  Each hand-numbered document is then sewed into

13 books.  The record is very clear.  It is hand numbered from one

14 to approximately 220,000 page by page by page.  It is very

15 clear what the record is.

16 And we have had someone go through the entire record

17 page by page by page to see if they could identify any of the

18 verbatim text strings.  They have not been able to identify any

19 of those.  That expert report has been submitted in other

20 jurisdictions.  I am happy to submit it to the Court, if Your

21 Honor thinks it is helpful.  But I don't think we need to go

22 there.  We just need to look at the actual text string and the

23 fact that in not just the last 18 months, but really in the

24 last now more than 2 years since we first indicated that the

25 fusion memo was copied into the judgment, the plaintiffs have
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1 failed to show where in the record that memo could possibly be. 

2 And they are still before you saying, well, it is underway.  We

3 are trying to figure it out.

4 If they knew that this document was submitted to the

5 record, they could provide it to Your Honor.  And they haven't

6 done that.  It just is another effort to push this off and

7 delay this further.

8 I would also like to talk about the suggestion that

9 a 502 order is appropriate here in the first instance, and

10 particularly the reference to the Weinberg case in front of

11 Judge Facciola, because I want to correct what seems to be a

12 misimpression here.  

13 Judge Facciola ruled on the claims of privilege that

14 were made by the Weinberg.  He ruled on those.  And then, as to

15 the documents that he said you could still maintain a privilege

16 on, he issued a 502 order that allowed those documents to

17 nonetheless be produced.  And the reason he did that is because

18 he found that a lot of those documents may be, while

19 technically, potentially privileged, were of no real

20 significance, and he thought it would advance the case to do

21 that.

22 The order that Judge Facciola issued in the Weinberg

23 case, I think, is much more limited than what Mr. Westenberger

24 suggests here.  Here they just want to put off and kick the can

25 down the road and delay the resolution of privilege claims that
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1 were brought up by them in their opposition to the 1782

2 application.  So they presented those claims to the Court and

3 suggested that the 1782 application be denied based on those

4 claims.  They are squarely before the Court.  They are fully

5 briefed.  There is no reason to delay consideration and

6 resolution of those claims now.

7 And then finally, Your Honor, the suggestion that

8 Chevron is not moving forward in good faith here because we

9 were not willing to accept their suggestion to combine the 1782

10 action and the RICO action while that action was still somewhat

11 in limbo, and now are not willing to combine those actions

12 because of the delay, this is not bad faith.  We want to get

13 these documents as quickly as we can get these documents.  We

14 want to get these documents and use them in the international

15 treaty arbitration.  We are ultimately going to want to get

16 these documents and use them in our case in New York, as well. 

17 We are moving forward as expeditiously as we

18 reasonably can to get that done.  And all we encounter from the

19 other side is constant delay, constant obstruction.  We are

20 trying to get this done efficiently and effectively.  And the

21 best way to do that is to address the issues that are currently

22 before this Court, which not only include the granting of the

23 1782 application, but include resolving the privilege

24 protection claims that the other side has brought.  

25 Thank you, Your Honor.
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1 THE COURT:  Thank you.  

2 Well, I will start with thanking counsel for your

3 presentations and teeing up this interesting issue.  But I also

4 want to start with Chevron's reply briefing, as it tended to,

5 in my opinion, hit the nail on the head on a few points. 

6 Basically they say, they quote earlier determinations by me in

7 the related case and, therefore, some decisions by Judge Kaplan

8 and Magistrate Judge Francis.  

9 But I still come back to the rulings from Judge

10 Kaplan in that he said that each and every privilege asserted

11 by Mr. Donziger was waived and is not changed.  And that ruling

12 was affirmed by the Second Circuit.  

13 Mr. Page has conceded that Mr. Donziger had the

14 right, the authority, and the ability to obtain and produce the

15 documents that are sought in this present action.  And I still

16 do not believe that you have the ability to reassert a

17 privilege that has already bee waived.  

18 I still find that the Donziger waiver was based on a

19 finding that counsel had engaged in a calculated and deliberate

20 attempt to gain a tactical advantage.  So said the trial judge

21 in New York.  

22 I understand there has been some production by

23 Mr. Donziger up to and beyond the October 10 date with the

24 withdrawal of the privilege objections.  And Mr. Page does not

25 dispute that his documents should have been produced in
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1 Mr. Donziger's production.  And Mr. Donziger admitted that

2 Cabrera, Mr. Cabrera, was provided with the entirety of his

3 report drafted by the Ecuadorian Plaintiffs' attorneys and

4 consultants for Mr. Cabrera to sign and to submit to the Court

5 as if it was his own.

6 I will grant Chevron's motion for letters rogatory. 

7 That I don't think is seriously contested here.  I do think

8 that the Ecuadorian Plaintiffs, Mr. Page, and others raise some

9 valid concerns about breadth and scope.  But letter rogatory

10 will issue.

11 Chevron intends to use this with its treaty

12 arbitration in an appeal of the Ecuadorian judgment.  And in

13 the context of this effort to obtain discovery in aid of two

14 foreign proceedings, Chevron's entitlement to discovery cannot

15 be seriously doubted.  The real question, again, is scope.

16 I find no support for the notion of a limit on the

17 number of depositions to occur, which is a byproduct of your

18 briefing papers, which I certainly rely heavily upon.  

19 Mr. Page and others have asked this Court, asked me,

20 to carefully reexamine whether Chevron is entitled to these

21 privileged documents and information.  And I have painfully

22 done so, but not the measure that maybe you believe that you

23 are entitled.

24 I have already alluded to the notion that the

25 subpoena itself may be overbroad.  We will take that up at some
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1 point.  But whether it is burdensome or not, I think that is

2 meritless.  And to a great extent, the plaintiff, Mr. Page,

3 rather, and the Ecuadorian Plaintiffs, have previously produced

4 the bulk of the claimed privilege materials only to have those

5 matters, those documents, returned by my court order.  So at a

6 minimum I cannot envision a meaningful burden upon the

7 production of those materials.

8 Moreover, the mere claim of burden in this court

9 does not hold water.  That is not to say that it is not

10 somewhat difficult.  And I am cognizant of the recent

11 submission, maybe it was today, that Mr. Gowen presented the

12 calculations necessary for the hiring of counsel to review at

13 an hourly rate that was pretty reasonable.  But looking at the

14 number of documents and the number of hours involved, it can

15 get to be pretty staggering pretty quick.  I don't recall if it

16 was $35,000 or $45,000, but it was understandable.  

17 But that is very much going, starting to go down the

18 path of the demonstration of burden.  The case that this Court

19 relies upon Marins versus Carrabba's Italian Grill found at 196

20 Federal Rules Decisions 35, a District of Maryland decision in

21 the calendar year 2000.  Basically, claim of burden is

22 typically insufficient without setting forth by affidavit or

23 other means the extent, the full extent, of that burden.  I

24 don't find that particular submission to be sufficient.

25 But on the issues of privilege, Mr. Page and others
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1 continue their efforts to push a very large boulder up a very

2 large hill.  I previously ruled in a related action that there

3 has been a full and complete waiver of the work product and

4 attorney-client privileges stemming from a number of sources.  

5 Number one, the sanction imposed by Judge Kaplan in

6 the litigation arising in the Southern District of New York,

7 also the intentional disclosures of privileged information to

8 the Ecuadorian Plaintiffs' expert, Mr. Cabrera.  And I use that

9 term somewhat loosely, whether he is their expert or not.  But,

10 also, the intentional disclosure of privileged information to a

11 film crew, which cannot be reasonably argued at this point, and

12 the application of that crime fraud exception.

13 And I agree with the argument of counsel, it is my

14 expectation, my assumption, that some of what is at play here

15 is for Chevron to have a crime fraud finding that they can

16 parade in a lot of different places.  The motivations do not

17 seriously impact what it is I have to do one way or the other,

18 but the law supports, whatever it is, I have to make a ruling.

19 Now, while I have adopted the findings of Judge

20 Kaplan with respect to the Donziger decision, I also looked to

21 the finding from the Federal Court of Texas.  And the driving

22 concern there was the intentional waivers of the attorney-

23 client and work product privileges.  In that case, In Re.

24 Chevron found at 210 Westlaw 2038826, the Court found that

25 those privileges were waived by the plaintiff's failure to
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1 establish the privileges and by the disclosure of information

2 to Mr. Cabrera.  Privileges were claimed regarding a report

3 prepared by the 3TM Consulting, which was then given to Mr.

4 Cabrera.  I saw no reason then, and I see no reason now, to

5 disturb the findings of that Court from the Southern District

6 of Texas.  And I continue to adopt that reasoning.  As there

7 was a waiver as to the information provided to Mr. Cabrera

8 there, it also results in a waiver here.  And I still rely upon

9 the Sweeney decision found at 29 F.3d. 120.

10 When we get into the 502 discussion, 502(a), I also

11 find that there is a subject matter waiver due to the

12 intentional disclosures, which requires full disclosures in the

13 interest of fairness.  And while Judge Kaplan's decisions were

14 overruled on other grounds, I find his underlying reasoning and

15 ruling on the issue of privilege to be alive and well. 

16 As to all of the materials held by Mr. Donziger or

17 in the possession, custody, or control of Mr. Page, that waiver

18 is full.  It is complete for all discovery.  

19 Whether I look to the Federal Rules of Evidence

20 502(a) or the law of the Fourth Circuit, it is pretty clear to

21 me.  And that is based in part on that third prong under that

22 502(a) analysis that it would be misleading and unfair not to

23 find that there is a subject matter waiver.  

24 I cannot find that that subject matter waiver has a

25 prospective effect.  I cannot find a waiver to such an extent
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1 that it would effectively neuter the assistance of counsel

2 going forward.  So I am hoping that is not the prong or the

3 attack that Chevron is attempting to wage here.  Otherwise,

4 there would never be any kind of discussions between client and

5 counsel or no opinion, drafts, and things like that.  Counsel

6 couldn't be effective.  So it is really about past activities.

7 And I have failed to hear from Chevron that there

8 was a fraudulent intention emanating from the clients

9 themselves.  All of the crime fraud information I have heard is

10 waged at the feet of counsel, whether in the United States or

11 in Ecuador.  And I do believe there is a sufficient body of law

12 that still protects the client in that crime fraud area.  It

13 very well may be that that crime fraud exception on this prong

14 requires the disclosure of fact word product held in the hands

15 of counsel -- I do find that -- as well as opinion work product

16 generated by counsel.  That is in game.  But in terms of

17 attorney-client communications, that is a different ballgame.  

18 I don't know about every jurisdiction, but there is

19 a good body of law, particularly in the Fourth Circuit, making

20 known the fact that attorney-client privilege is something to

21 be waived by the client, the client's conduct, et cetera.  And

22 I think that this crime fraud exception walks that same

23 pathway.

24 Given the extent of the waivers here, there is no

25 need for an in camera review, as there is no privilege to
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1 protect.  In a generic sense, there is not the work required

2 that has been spoken of by counsel for Mr. Page.  This material

3 was required to be produced long before in large measure under

4 the Donziger action.  

5 And I do believe that to the extent the briefing

6 papers by Mr. Page suggest that the waiver must be tied to his

7 conduct, no, I don't think that is necessary.  Page was working

8 for Donziger, working for him, and has conceded that all of the

9 materials in question should have been produced long ago, when

10 the production was ordered through Donziger.

11 Now, to the extent that we get the crime of fraud,

12 there are some particulars of Mr. Page's conduct that must be a

13 little bit closer, a lot closer, to the mark in order for that

14 exception to apply.  But as for the intention of disclosure of

15 privileged information to the Ecuadorian Plaintiffs' expert, 

16 Mr. Cabrera, there can be no meaningful dispute about the scope

17 of that waiver.  Mr. Donziger admitted giving Mr. Cabrera

18 everything, the entirety of his report.  It is a report draft

19 supposedly by the consultants and attorneys for the Ecuadorian

20 Plaintiffs.  And it is a report which Mr. Cabrera signed and

21 submitted as his own.  And that is classic subject matter

22 waiver.

23 Back to the crime fraud exception, there is no need

24 to find that there was a successful ghostwriting of a judgment. 

25 Chevron only needs to show by a prima facie standard the
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1 attempt to do so.  And Chevron has satisfied that here.  I

2 agree.  I don't need to be doused with expert opinions here and

3 there.  The parroting of that information, as I have looked at

4 on more than one occasion from one memo to the opinions of the

5 Court, leaves me with no doubt that something is going on,

6 something is amiss there.

7 And the failure or should I say more accurately the

8 inability for the Ecuadorian Plaintiffs or Mr. Page to identify

9 a single explanation in that record at this time, after the

10 passage of this much time, doesn't help.  

11 The existence of rebuttal expert information does

12 not necessarily eviscerate the existence of this prima facie

13 case.  And in my opinion, even the information provided is

14 lacking in persuasion.  We are still left more than a year-plus

15 later using speculative terms, suggesting that the information

16 at issue could have derived from other sources.  Yet Chevron

17 points to six documents internal to Ecuadorian Plaintiffs'

18 counsel, two of which were drafted by Mr. Page, as being

19 incorporated into that judgment.  

20 As I stated in the related case, there is ample

21 evidence of the existence of a fraudulent scheme in that these

22 documents bear close relationship to it.  And Chevron has shown

23 to anyone with common sense that this is a blatant cut and

24 paste exercise.  And the actual knowledge of Mr. Page as an

25 individual in this exercise is not required, but it looks
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1 pretty close to it.  

2 And I do find that there is substantial extrinsic

3 evidence of wrongdoing.  And I will in large measure adopt the

4 findings of Magistrate Judge Francis.  I do not find an in

5 camera review is required under the decision of In Re. Grand

6 Jury Proceedings found at 33 F.3d. 342.

7 And as to the crime fraud exception, I am finding

8 that is applicable to the same three areas that he found.  And

9 it is applicable to the extent of the Calmbacher report, the

10 Cabrera report, and the cleaning memorandum.

11 So, one, there is no privilege, at least as it

12 existed through Mr. Donziger and was bound upon Mr. Page.  

13 I also need to know the date of the last production

14 of Mr. Donziger or any of those persons who are working under

15 him, because I find that that period is in play.  And all of

16 those documents prepared during that season, those privileges

17 have been waived.

18 Prospectively from that point, we certainly have

19 some other things in play, as I am not intending to frustrate

20 the efforts of counsel in their strategic approaches to

21 anything.  But I want to -- I think I have to go to some degree

22 item by item and make rulings with respect to the scope of

23 discovery so as to limit the burden and to make sure that

24 Chevron is reasonably entitled to the documents that they are

25 requesting.
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1 So I will need your assistance, as always, in terms

2 of a starting point.  I think I am supposed to start on maybe

3 page 22 of the original memorandum of points and authorities,

4 which is found -- I guess it is docket item 11 that was

5 electronically filed.  It is captioned "Memorandum of points

6 and authorities in support for the motion for an order pursuant

7 to 28 USC 1782 to conduct discovery from Aaron Page for use in

8 foreign proceedings."  So I will need some confirmation if that

9 is the right place to start.

10 MR. SELEY:  That is the right place to start with

11 regard to what, Your Honor?

12 THE COURT:  Figuring out this scope of what it is

13 you are after.

14 MR. SELEY:  Yes, Your Honor.  That memorandum of

15 points and authorities as outlined, the treat arbitration and

16 the evidence that we seek with regard to the treaty petition.

17 THE COURT:  I am looking at item one.  It says, "All

18 documents related to any payment, compensation of revenue, you

19 have received, may receive, or expect to receive related to

20 your involvement in or work concerning the Chevron litigations.

21 MR. SELEY:  Yes.  I see that, Your Honor. 

22 THE COURT:  Tell me why compensation is going to

23 help you in your cause.

24 MR. SELEY:  Because, Your Honor, this is a

25 fraudulent scheme where the intent is not to remediate the
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1 Ecuadorian matters.  The intent is to enrich the plaintiff's

2 orders and, through collusion, the Government of Ecuador.  So

3 what we were asking for here, Your Honor, is the way that the

4 proceeds are going to be distributed.  We have asked this of

5 all of the individuals who are involved in the fraudulent

6 scheme that we have sought subpoenas from in order to

7 understand how these proceeds are going to be distributed, how

8 these people are getting paid and what their motive is to be

9 involved in this fraudulent litigation.

10 THE COURT:  Let me hear from the other side.  

11 MR. WESTENBERGER:  Specifically, Your Honor, that

12 sounds very familiar to me as the basis for why Chevron claims

13 it needs discovery in the RICO litigation.  And that is exactly

14 what they presented to Judge Kaplan in response to a request as

15 to why they need certain discovery.  It is to show that this

16 was a fraudulent litigation and an enterprise and a scheme. 

17 That sounds suspiciously to me like they are trying to seek

18 this discovery in aid of the RICO litigation, as opposed to the

19 bilateral investment treaty arbitration.

20 THE COURT:  Last shot?

21 MR. SELEY:  Your Honor, the heart of the bilateral

22 investment treaty litigation has to do with, or arbitration has

23 to do with, the conduct of the Lago Agrio litigation.  So that

24 fraud that has been engaged in in the Lago Agrio litigation is

25 directly relevant to what is going on in this arbitration. 
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1 There is a coincidence of facts that mattered here between

2 those two pieces of litigation.  So it is not at all surprising

3 that, you know, we are seeking this information both for our

4 RICO case and also for the treaty arbitration through different

5 vehicles.

6 THE COURT:  Okay.  I don't want to put the cart

7 before the horse; that is, you may be right, you may one day

8 prove that there is some actual bad conduct, conspiracies, and

9 all of that between the plaintiffs and the Court.  But I intend

10 to limit this to the principal points in play.  And that is if

11 there is a fraud, there is a fraud.  But I don't know that you

12 need to have a sneak peak at how these folks have been paid in

13 times past.  I don't see where the fraud has been accomplished

14 to the extent that your company, or the company you represent,

15 has been out of pocket for hundreds of millions of dollars as

16 of yet.

17 So I will reform, I will modify, this request and

18 required production as to documents that relate to compensation

19 expected to receive.

20 Number two.

21 MR. SELEY:  Your Honor, number two also goes to the

22 financing here of the litigation.  And what we have determined

23 through the 1782 discovery to date is that the litigation has

24 been sold off, for want of a better word, to a number of

25 different potential investors.  And it is not clear, the
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1 entirety of that investment group, whether it includes just the

2 individuals or entities that are specifically named here or

3 additional individuals and entities.  

4 And again, this goes to the way this litigation has

5 been pursued in equity.  It is not just that these individuals

6 are taking on a percent or pro bono representation or something

7 of an Ecuadorian litigant.  Instead, this is a money-making

8 enterprise.  And remember that the Ecuadorian state has

9 indicated that it had expected to get 90 percent of whatever

10 the ultimate proceeds of this litigation were.

11 So this is, again, this is all part of the same

12 conduct of the Lago Agrio litigation and how it has been used

13 to deny Chevron due process.

14 THE COURT:  Wouldn't it be fair to say that all

15 litigation is a money-making endeavor?

16 MR. SELEY:  Well, that is not the way that the

17 plaintiffs have couched this litigation, Your Honor.  They have

18 suggested instead that this is some human rights effort, when

19 in reality it is not.  This is an effort -- and you saw this in

20 the clips from "Crude."  This is an effort to make money.  It

21 is to try to extort money out of Chevron.

22 THE COURT:  I will hear from the defense.  

23 MR. WESTENBERGER:  Your Honor, yes, certainly our

24 clients are seeking to recover money from Chevron, had

25 recovered money when they obtained a judgment in Ecuador.  That
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1 has been affirmed on appeal.  There is no secret about that, so

2 that they can clean up the devastation that Chevron has laid

3 waste in the rain forest, laid to waste in rain forest.  So

4 there is certainly no dispute that our clients are seeking to

5 recover money.

6 There is no dispute that the people assisting them,

7 attorneys and otherwise, would also be getting paid.  I don't

8 think there is any secret about that.

9 What I have not heard from Mr. Seley is how this

10 document request about how the plaintiffs have financed their

11 litigation in Ecuador is relevant to anything within the BIT

12 arbitration.  They certainly, once again, argued in the RICO

13 case this is relevant to the RICO scheme, this is relevant to

14 all of those issues.  But I don't see how this is relevant -- 

15 how a plaintiff funds his or her litigation against a defendant

16 is relevant to the bilateral investment treating arbitration.

17 MR. SELEY:  Well, Your Honor, I think, if

18 Mr. Westenberger reads the language, the specific language, of

19 the request, what this is about is not just how the litigation

20 is being funded.  It is communications with the funders.  What

21 we have already seen is that at least one of these funders

22 believes that it was defrauded, because information was not

23 provided to them when they were -- when funding was being

24 sought.  And that information was directly relevant to the

25 fraud that the Lago Agrio litigants were engaged in.
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1 So, again, this is about communications with

2 funders, the efforts by the plaintiffs to obtain funding for

3 their litigation.  And we believe that this communication

4 includes information about the fraud that was taking place in

5 Ecuador.  That is why we think this is all relevant.

6 And again, for the purposes of the BIT arbitration,

7 that fraud is directly relevant to the claims that Chevron is

8 making.

9 THE COURT:  I am not getting warm and fuzzies about

10 that.  But I also think it may be counterproductive for us to

11 continue in this method.  I think it may be crazy, but I think

12 maybe, in light of the rulings that I have made, that you all

13 can reach some kind of consensus about some things.  If you all

14 become too entrenched, then, yes, I will have to make ball and

15 strike calls.  But I like to think that somewhere in here there

16 will be a consensus of thought that this is in, this is out.

17 So what I will do is I will back away from this

18 exercise for the moment and give you seven days to talk to

19 figure this out.  And what I would like to receive as of

20 February 4 is ex parte position papers.  That is the wrong

21 word.  Your respective position papers.  I am hoping that one

22 or both of you will take the lead in saying these are things we

23 agree on, no longer a problem.  We don't want to talk about

24 two, five, seven, and nine.  Done.  But we have a problem in

25 this area.  And succinctly put forth your view, your view.  And
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1 I would like to have that very succinct.  Give me a one-

2 paragraph argument on each count, if you like.  And I will make

3 a ball and strike call for you.  And hopefully we can move this

4 things forward in a faster fashion.

5 Is there hope that maybe you all can put this

6 together as a single document or should I really leave you to

7 your own devices?

8 MR. SELEY:  Well, Your Honor, I would suggest that

9 we attempt to put it together as a single document.  We have

10 done things like that in other litigations.  And I don't see

11 any reason we shouldn't be able to put together a single

12 document that may have differences of opinion as to some of the

13 requests.  But hopefully we will be able to resolve most of

14 them.

15 THE COURT:  I would love it that way, one place. 

16 Otherwise I have to get this guy in from California that works

17 well with you.  I don't know.  We will see.

18 I thought there was a question?  A comment?

19 MR. WESTENBERGER:  No.  Sorry, Your Honor.  I was

20 just saying we agree with a joint submission, as well.

21 THE COURT:  Okay.  Love that better, a joint

22 submission, joint paper.

23 MR. GOWEN:  Your Honor?

24 THE COURT:  Yes, sir?

25 MR. GOWEN:  Would it be possible for Your Honor to
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1 rule that in this joint submission that instead of using the

2 language that Chevron has used in their subpoena, that we

3 actually agree to use specific search terms?  And we agree

4 that -- I mean, I think that is one of the hardest things, you

5 know, on both of these subpoenas, well, now three subpoenas, is

6 trying to determine what is the search that I am going to run

7 to pull the documents.  And so --

8 THE COURT:  I will certainly encourage the two sides

9 to use liberty to find something that works, as long as you

10 don't stray from the garden path -- and I have used that term

11 three times now -- of the original version.  That is, I don't

12 want you to take this as an opportunity to open up something

13 bigger and broader.  But as long as you are true to form with

14 this, please.  If that is the language that gets you where you

15 need to go to quicker, then great.  Yes.

16 MR. GOWEN:  Specifically, I guess we would ask that

17 Chevron propose search terms.

18 THE COURT:  Well, you all have a week to work that

19 through.

20 MR. SELEY:  We will work with Mr. Page's counsel to

21 try to figure out something in that time frame. 

22 THE COURT:  Okay.  Excellent.

23 You also mentioned the need for a deposition. 

24 Should we set a date now or can you all work that out?

25 MR. SELEY:  We will -- I think it would make sense
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1 for us to attempt to work that out.  We would like the

2 deposition in a reasonably short term.  So --

3 THE COURT:  What do you have in mind?

4 MR. SELEY:  We have 30 days.

5 THE COURT:  What do you have in mind?

6 MR. SELEY:  Thirty days from production of

7 documents.

8 THE COURT:  Thirty days from production.

9 MR. GOWEN:  Your Honor, I don't think the 30 days

10 from production is unreasonable.  I would ask Your Honor that

11 if -- I mean, my client has already been deposed for seven

12 hours in this case.  I mean, I would submit that another seven-

13 hour deposition would be unnecessary, that we could limit it to

14 three hours possibly.

15 THE COURT:  Sounding better.  Let me hear you.

16 MR. SELEY:  Your Honor, I have an issue with that

17 only because of the way the initial deposition was defended. 

18 In that deposition there were numerous times where Mr. Page was

19 instructed not to answer on the basis of privilege protection,

20 including documents that Your Honor had already ruled were not

21 privileged.  He was not permitted to answer questions about

22 those.

23 So I am concerned that three hours is going to be an

24 issue, if we still have these problems.  

25 THE COURT:  I do recall some passing comment about
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1 that in some other papers I read someplace.  

2 MR. SELEY:  Your Honor, just to clarify, there were

3 65 times during the deposition where he was instructed not to

4 answer.  And I can provide a listing for you.  I don't know

5 that it is necessary.  But we believe that that was -- it made

6 the deposition much less helpful than it should have been.  

7 THE COURT:  I am not prepared to cut off the seven-

8 hour limitation, but I don't want redundancy.  This man has

9 been through a deposition already.  Granted, there are going to

10 be times where you have to put your hand on the doorknob to go

11 through the door to get into a different area on the other

12 side, but if I get the impression that there is just replowing

13 old ground, I will entertain a motion.  I don't want to invite

14 you to do that haphazardly, but I trust that you all can -- I

15 don't know -- put this on video or have a timer on that

16 transcript, and I can get a feel for how much time is wasted. 

17 So I will leave you to your own devices with that.

18 MR. SELEY:  Thank you, Your Honor.

19 THE COURT:  There was something else, I thought.

20 MR. SELEY:  Your Honor, one of the questions we have

21 is, as you recall, there was a significant number of documents

22 that had initially been produced and then called back.  And,

23 you know, those documents have already been collected.  They

24 are, we believe, ready for production.  And I don't see any

25 reason why those documents should not be produced immediately.
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1 THE COURT:  Well, I don't know they are kept, but I

2 agree with the spirit of that argument.  And that, in part,

3 drove some of my determinations with respect to production

4 here.  It should not be too hard to reassemble many of those

5 documents, assuming that we are still talking about the same

6 subject matters.  But they must be responsive.  However, I

7 cannot place a burden upon Mr. Page to provide documents when

8 you have yet to reach agreement as to what the subpoena is

9 going to say.  So help me with that.

10 MR. SELEY:  Well, Your Honor, I think under any

11 circumstance the subpoena that Mr. Page responded to initially,

12 a lot of those topics are covered by the subpoena.  I don't

13 think there are any topics that were included without subpoena,

14 but are not also incorporated in some respect into this 1782

15 subpoena.

16 So I think they overlapping.  I don't think that is

17 really the question.  I understand what Your Honor is

18 suggesting as far as us working out the language of the 1782

19 subpoena, but I am trying to avoid a situation where Mr. Page

20 would suggest that he is going to, you know, have an undue

21 burden going back and trying to reevaluate these same documents

22 that should be produced.  They were produced.  They are

23 collected.  They are in, you know, some location where Your

24 Honor has suggested they need to maintain them.  I don't see

25 any reason why they would not be produced now.
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1 THE COURT:  If I understand it correctly, I don't

2 know that there was a line-for-line lineup of the information

3 sought.  And to the extent that there is, what is happening now

4 is that it is less difficult for them to review it because they

5 don't have review it for privilege.  But they still have to

6 review it for responsiveness.  And that is the struggle.

7 MR. SELEY:  I understand, Your Honor.  And I am not

8 suggesting that there was a line-by-line identicality between

9 the two subpoenas.  What I guess what I am suggesting is that

10 the universe of documents that had previously been collected, I

11 think under any circumstance, when you look at the 1782

12 subpoena, are not considered as unresponsive to that subpoena. 

13 I don't think that there needs to be another effort by the

14 other side to go through and try to parse out those documents. 

15 It seems to be a waste of time to have employees -- 

16 THE COURT:  Well, wouldn't they have to?  Because

17 you articulated one, two, five, and seven.  And if you all

18 don't have agreement or -- let's assume you have agreement on

19 one, two, five, and seven.  I agree with you in principle it

20 should be faster, but I can't say at this point that it should

21 be just pack up what we did before and send it to you.

22 MR. SELEY:  Your Honor, I can't say that if they

23 want to go through the process of looking at all those

24 documents again and making new evaluations with regard to this

25 subpoena, you know, that that is not something that they should
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1 do.  The problem I have is they have made complaints about

2 burden, and they made, you know, those concerns known to the

3 Court.  We do have this subpoena in play.  There is another

4 subpoena in play where they were arguing the RICO subpoena,

5 where they have already produced those documents, although

6 withheld under the same claims of privilege as they did before. 

7 I think these documents are coming out anyway.  I just, you

8 know, I don't see a reason for them to go through the delay and

9 the additional effort of trying to re-review them now, as

10 opposed to just resubmitting them. 

11 THE COURT:  You may be right at the end of the day. 

12 Let me hear from the defense.

13 MR. WESTENBERGER:  Your Honor, I appreciate

14 Mr. Seley's concern about Mr. Page's and therefore the

15 plaintiff's burden.  But Your Honor has just wisely asked the

16 parties to meet and confer about the scope of this subpoena.  I

17 don't think Mr. Seley can stand here and say that necessarily

18 this subpoena and the other subpoenas are coextensive.  And if

19 he can, this goes back --

20 THE COURT:  Oh, he didn't say -- he said he couldn't

21 do that.

22 MR. WESTENBERGER:  Right.  And so I think that

23 points exactly to what you are pointing out, which is we need

24 to have the discussion about the scope of the subpoena before

25 we just start reproducing documents in response to his
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1 subpoena, that we need to meet and confer about to see what the

2 scope of it is.

3 And just one last thing, on the last subpoena that

4 Chevron contends is still alive that was before Judge Day on

5 objection, there was no time at that point and no effort to

6 limit the scope of that subpoena, again, because of the

7 impending deadline that was in place.  We don't have that here. 

8 Mr. Seley has said that the deadline that they are facing to

9 put briefs in in connection with the BIT arbitration is June 5.

10 Though he said they might be sped up, there has really been no

11 indication that that deadline will be sped up.  And it would

12 just be most prudent to approach these subpoenas to limit the

13 scope to the -- limit the subpoenas to the appropriate scope,

14 as Your Honor suggested.

15 THE COURT:  Let's give it the week, see where we

16 are.  I am hoping to stay on top of this and get this

17 deposition done in a timely fashion and hopefully put this

18 issue to rest.  But I have to trust counsel to work it out and

19 continue your civility across this threshold.

20 Other issues?

21 MR. SELEY:  None from this side, Your Honor.  Thank

22 you very much.

23 MR. GOWEN:  Your Honor, two issues.  One is would

24 Your Honor be ordering us to limit the documents, the document

25 request, to 30 when are meeting and conferring?
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1 THE COURT:  I am not doing that.  I heard you with

2 respect to I believe your quote of me in another case.  

3 MR. GOWEN:  Your opinion, yes, Your Honor.

4 THE COURT:  If I understand the rules of procedure

5 correctly, it is 30 unless you have leave of the Court.  And I

6 have seen enough of this case to understand you all are out

7 there.  You all have killed a few forests.  Understandably so. 

8 I am not pointing blame.  Even the court record in Ecuador is

9 voluminous.  I am hoping to attack the real need for what is

10 going on here with this process.  But I don't want to

11 artificially put that 30 back in place.

12 If that were the case, he has already kind of made

13 the motion.  And I would probably grant it.  But I am hoping

14 that you all can still narrow the universe through compromise

15 and working together.

16 MR. GOWEN:  Thank you, Your Honor.  And secondly,

17 you know, counsel has raised the issue of urgency and time. 

18 And we would ask that if Chevron is willing, the deadline of

19 June 5 or, I guess, well prior to that, you know, we could meet

20 if Chevron is going to fund the review.  And so, Your Honor, if

21 Chevron is willing to do that, I don't think there is going to

22 be a problem with meeting their deadlines.  Or if Your Honor

23 would rule that Chevron should pay for the funding of this,

24 we -- I have submitted a quote from a company that, you know,

25 was the lowest I could find.  Maybe we can find a lower quote. 
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1 I don't know.  

2 But I think there is going to be a serious issue

3 with being able to do this in a timely manner without Chevron's

4 funding at this point, because we have --

5 THE COURT:  I don't see a need to do that since the

6 review is really responsiveness.  It is not about privilege. 

7 And they produced before without that concern being raised. 

8 Granted, I understand a person's economic circumstances may

9 change.  For this record, I don't see the need to shift the

10 responsibility or the expense to Chevron.  I understand they

11 are multinational mega corporation, deep pockets, can afford

12 his fees, reasonable fees, no less, reasonable.  But I am very

13 much of the belief that it will not approximate your original

14 thinking on this, because I am of the belief that the review is

15 not as extensive as you were anticipating.

16 MR. GOWEN:  Okay.  And, I mean, that quote I did

17 submit to Your Honor was a for a responsiveness review.

18 THE COURT:  Yes.

19 MR. GOWEN:  Okay.

20 THE COURT:  Okay.  

21 MR. WESTENBERGER:  Your Honor, one last point?

22 THE COURT:  Yes, sir.

23 MR. WESTENBERGER:  Just a question I had, point of

24 clarification, will there be a written decision following this,

25 or is this Your Honor's order?
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1 THE COURT:  This will be my ruling.  There may some

2 line entry on the docket.  According to the statements made on

3 the record at the hearing, we will go forward.

4 MR. WESTENBERGER:  Thank you, Your Honor.  And our

5 agreement to meet and confer on the subpoena obviously is not

6 with prejudice to any of our rights to seek --

7 THE COURT:  Absolutely not.  Absolutely not.  Yes.

8 MR. WESTENBERGER:  Thank you very much, Your Honor.

9 THE COURT:  Thank you all for your time.  Wish you

10 well. 

11 MR. SELEY:  Thank you, Your Honor.

12 MR. GOWEN:  Thank you, Your Honor. 

13 THE COURT:  Feel free to pack up, do whatever you

14 choose.

15 (Whereupon, the hearing was concluded.)
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