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IN THE UNITED STATES DISTRICT COURT 

 

DISTRICT OF UTAH, CENTRAL DIVISION 

 

  

ASARCO LLC, a Delaware limited liability   MOTION TO QUASH 

company,        

 

   Plaintiff,     

        Case No. 2:12-cv-527 TC 

vs.         

        Judge Tena Campbell 

XSTRATA PLC, a UK corporation,     

        

   Defendant.    
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 COMES NOW Defendant Xstrata PLC (“Defendant”) by and through its undersigned 

counsel for the limited purpose of moving this Court for an order quashing service of process on 

Defendant pursuant to Rule 12(b)(5) of the Federal Rules of Civil Procedure.  Defendant is not 

making a general appearance in this case and is not attorning to the jurisdiction of this Court by 

initiating this motion.  In support of its motion, Defendant states as follows: 

I. INTRODUCTION 

 Plaintiff Asarco LLC (“Plaintiff”) asserts in its Certificate - Attestation filed with this 

Court on August 28, 2012, that it effected service of process on Defendant by “posting them 

through the defendant company’s letterbox.”  See Doc. No. 24.  Plaintiff is a corporation 

incorporated in the State of Delaware, United States of America and Defendant is a United 

Kingdom corporation.  Both the United States and the United Kingdom are signatories to the 

Convention on the Service of Process of Judicial and Extra Judicial Documents in Civil or 

Commercial Matters (“Convention” or “Hague Convention”), which makes service of process 

pursuant to the methods outlined in the Convention the only proper methods of service.  Simply 

mailing or dropping the documents in Defendant’s letterbox is not contemplated by the 

Convention or the Federal Rules of Civil Procedure and is ineffective service of process. 

II. LAW AND ARGUMENT 

 Rule 4 of the Federal Rules of Civil Procedure governs service of process in federal 

district court.  Rule 4(f)(1) allows service abroad “by an internationally agreed means of service 

that is reasonably calculated to give notice, such as those authorized by the Hague Convention on 

the Service Abroad of Judicial and Extrajudicial Documents.”  FED.R.CIV.P. 4(f)(1). However, 

the United States Circuit Courts are split about whether the Convention allows service by mail at 
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all, and particularly with respect to the interpretation of the term “send,” which is found only in 

Article 10(a) of the Convention, as it relates to service of process in foreign jurisdictions which 

have agreed to the terms of the Convention.  The Fifth and Eighth Circuit Courts have held that 

service of process by mail is not permitted under the Hague Convention while the Second and 

Ninth Circuit Courts have held that Article 10(a) of the Convention does permit service by mail.  

The Tenth Circuit has not waded into the deep waters of service by mail under the Convention.  

The Fifth and the Eighth Circuit Courts carefully evaluated the liberal use of the terms “service” 

“serve” and served” in the Convention in concluding that Article 10(a) does not authorize service 

by mail.  On the basis of the rationale set forth in those cases decided by the Fifth and Eighth 

Circuit Courts, Defendant urges this Court to hold that service of process by mail is not 

permitted for the reasons set forth herein. 

A. The use of the term “send” in Article 10(a) of the Convention does not carry the  

  same meaning as the term “serve” which is used throughout the Convention. 

 

 To gain context for the use of the term “send” in Article 10(a) of the Convention it is 

important to read the Convention in its entirety.  The terms “service” “serve” and “served” are 

used throughout the Convention while confining the use of the term “send” to Article 10(a).  

Because the Convention drafters purposely elected to use the words “service” “serve” and 

“served” throughout the Convention, but only used “send” in Article 10(a), it cannot be 

presumed that the drafters intended to give the same meaning to “send” that they intended to give 

to “service” and its related terms.  Nuovo Pignone v. Storman Asia M/V, 310 F.3d 374, 384 (5th 

Cir. 2002).  The court in Nuovo held as follows, “we adopt the reasoning of other courts that 

have decided that the Hague Convention does not permit service by mail.  In doing so, we rely 

on the canons of statutory interpretation rather than the fickle presumption that the drafters’ use 

of the word ‘send’ was a mere oversight.”  Id.  Furthermore, the court reasoned that the purpose 
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of the Convention was to ensure that litigants are given adequate notice of a lawsuit by such 

methods as those provided in Articles 2 through 6 (service through diplomatic channels) and in 

Articles 8 and 9 (service effectuated through official government channels).  See Id at 384-85.  It 

is unlikely then that the Convention drafters would undercut these specific methods of service 

abroad with the uncertainties of service by mail.  Id. 

 Using similar reasoning to that of the court in Nuovo, the court in Wilson v. Honda Motor 

Co., LTD, 776 F.Supp 339 (E.D. Tenn., 1991), determined that the term “service” is used in 

Article 10 subsections (b) and (c) and that such use was deliberate, leading to the conclusion that 

the term “send” in Article 10(a) does not include service of process.  See Wilson, 776 F.Supp at 

342. 

 Yet another court has recognized the importance of the Convention and the effect of the 

interpretation of a single sentence on the Convention as a whole.  In Raffa v. Nissan Motor 

Corp., 141 F.R.D. 45 (E.D. PA. 1991) the court held that the Convention did not provide for 

service by mail because such an interpretation of the term “send” could render the rest of the 

treaty meaningless.  Raffa, 141 F.R.D. at 47.  Certainly the drafters of the Convention did not 

intend such a result. 

 The foregoing arguments illustrate sound legal rationale and support for this Court to 

quash service of process in this case because the Convention does not allow service of process by 

mail. 

B. Even if this Court determines that the Convention allows service by mail, 

Plaintiff’s method of service was ineffective. 

 

 Alternatively, if the Court determines that the Convention does allow service of process 

by mail, the method of mail used by Plaintiff to serve Defendant with the Complaint was 

ineffective and violated U.K. law because Plaintiff failed to serve the Complaint by certified 
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international mail.  Plaintiff’s Certificate-Attestation, filed with this Court on August 28, 2012, 

as Doc. No. 24, states “[t]he documents were served by posting them through the defendant 

company’s letterbox at the registered address of the company.  This method is good service 

under Section 1139 of the Companies Act 2006.”  See Doc. No. 24.  Whether this method 

complies with the Companies Act 2006 is immaterial because it is not compliant with the Rule 

4(f)(1) of the Federal Rules of Civil Procedure.  The United States Department of State provides 

information on its website explaining the steps and documents necessary to serve process 

originating in a foreign country on a U.K. corporation.  The document titled Judicial Assistance 

United Kingdom states that the U.K. permits “service by international registered mail” because 

the U.K. has not objected to Article 10(a) of the Convention.  See United States Department of 

State, Judicial Assistance United Kingdom (visited September 27, 2012) 

http://travel.state.gov/law/judicial/judicial_671.html.  Courts in the United States have echoed 

this requirement when determining if service by mail was effective in cases where it was 

determined that the Convention does allow service by mail.   

 The leading case on the service of process by mail issue is the Ackerman case which held 

that “service of process by registered mail [does] not violate the Hague Convention.”  Ackerman 

v. Levine, 788 F.2d 830, 838 (2nd Cir. 1986).  The Ackerman court held that “[s]ince the United 

States has made no objection to the use of ‘postal channels’ under Article 10(a), service of 

process by registered mail remains an appropriate method of service in this country under the 

convention.”  Id. at 839 (emphasis added).  In yet another case, McCarron v. British Telecom, 

2001 WL 632927 (E.D. PA) (unpublished), the court held that “Plaintiff effected valid service of 

the Summons and Complaint on Defendant British Telecom by mailing the documents via 

certified mail.”  McCarron, 2001 WL 632927 at *2.  The use of certified or registered mail is 
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explicitly required by the Federal Rules of Civil Procedure when service by mail is effectuated 

pursuant to the Federal Rules of Civil Procedure.  Rule 4(h)(3) of the Federal Rules of Civil 

Procedure requires proof of service by mail by requiring the plaintiff to file “an affidavit 

showing the date of the mailing with the return receipt attached.”  FED.R.CIV.P. Rule 4(h)(3).  

Federal courts in the United States should not accept anything less for foreign service than what 

is required for service within the United States.  Similar to the above-referenced cases, in a New 

York District Court case the court held that “[s]ince the United Kingdom has not objected to 

Article 10(a) of the Convention, service through international registered mail remains an 

acceptable method of servi[ce].”  Guy Carpenter & Co. v. Samengo-Turner, 2007 WL 1705070, 

*2 (S.D. NY, 2007) (unpublished). 

III. CONCLUSION 

 As is discussed above, the split in the circuits is isolated to the interpretation of the term 

“send” as it is used in Article 10(a) of the Convention.  However, even the courts that held 

service by mail is allowed under the Convention agree that any service by mail must be 

effectuated by certified or registered mail.  In the present case the Plaintiff clearly failed to serve 

Defendant with the Complaint in accordance with the requirements of the Hague Convention or 

by international certified mail and there is no return receipt filed with this Court evidencing 

Defendant’s acceptance of the Complaint. 

 For the foregoing reasons Defendant respectfully requests that this Court enter an order 

quashing service of process on Defendant and that it dismiss Plaintiff’s Complaint with 

prejudice. 
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 Respectfully submitted this 28
th

 day of September 2012. 

 

      FOGNANI & FAUGHT, PLLC 

 

      s/  John D. Fognani      

      John D. Fognani 

      Kendall R. McLaughlin 

      Paul G. Buchmann 

 

Phillip Wm. Lear 

LEAR & LEAR L.L.P. 

 

      Attorneys for Defendant Xstrata PLC 

 

 

CERTIFICATE OF SERVICE 

 

 I certify that on this 28
th

 day of September 2012, a true and correct copy of the foregoing 

MOTION TO QUASH was filed and served via the CM/ECF system to the following: 

 

 Gregory Evans, Esq. 

 James G. Warren, Esq. 

 William R. Pletcher, Esq. 

 Tanya Guerrero, Esq. 

 Integer Law Corporation 

 811 West Seventh Street, Twelfth Floor 

 Los Angeles, California  90017 

 

 Steven J. Christiansen, Esq.  

 David C. Reymann, Esq. 

 Cheylynn Hayman, Esq.  

 Parr Brown Gee & Loveless, P.C. 

 185 South State Street, Suite 800 

 Salt Lake City, Utah  84111 

 

 

       s/ Kimberly L. Wise      

 

Case 2:12-cv-00527-TC-DBP   Document 33   Filed 09/28/12   Page 7 of 7


