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MEMORANDUM ORDER 

On April 11, 2016, petitioner Redeemer Committee of 

Highland Credit Strategies Funds ("the Committee") filed under 

seal a petition to confirm an arbitration award. See Sealing 

Order, Dkt. 4. The sealing order was entered by the Judge 

presiding over Part I. By telephone conferences on April 12 and 

13, 2016, the Court inquired of the parties as to the basis for 

sealing. After confirming that no party opposed the unsealing of 

the petition itself, the Court, on April 14, 2016, entered an 

order directing unsealing of the petition. See Order dated April 

13, 2016, Dkt. 8. The Court also invited the parties to submit 

letters regarding the basis for sealing the materials 

accompanying the petition to confirm the arbitration award, 

including the award itself. 1 These letters, dated April 14, 2016 

1 The Court's Order dated April 13, 2016 referred to the "issue of whether the 
declaration accompanying the petition, and its attachments, will be 
unsealed," but the Court sees no basis for a distinction between these 
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("Highland Letter" and "Committee Letter," respectively), will 

be docketed along with this Opinion. 

Although it was petitioner Redeemer Committee that 

initially sought the sealing order (as it was obliged to do 

pursuant to the terms of a protective order entered in the 

underlying arbitration), it is now respondent Highland Capital 

Management, L. P. ("Highland") that argues in favor of 

maintaining sealing. Highland claims, first, that unsealing the 

arbitration award would run counter to the law of Bermuda, and, 

second, that considerations of international comity outweigh the 

public interest in open access to court proceedings in this 

case. See Highland Letter. The Committee counters that 

Highland's reliance on Bermuda law is misplaced and inconsistent 

with the arbitration proceedings. See Committee Letter at 2. For 

the reasons explained below, the Court finds that it is 

questionable whether Bermuda law would apply, let alone mandate 

sealing, but that even if Bermuda law governs and would require 

sealing, considerations of international comity do not here 

override the strong presumption in favor of public access to 

judicial documents. The Court therefore orders the unsealing of 

all documents accompanying the Committee's petition to confirm 

the arbitration award. 

specific materials and anything else submitted along with the petition, 
including the brief in support of confirmation and the Notice of Petition. 
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Some necessary background to the parties' arguments appears 

in the arbitration award, to which the Court will henceforth 

openly refer. Highland (~, Highland Capital Management, L.P.) 

manages the Highland Credit Strategies Master Fund, L.P., a 

Bermuda Exempted Mutual Fund Company (the "Master Fund") . See 

Declaration of Stuart Sarnoff, Esq., in Support of Petition to 

Confirm Arbitration Award, Exhibit B (Arbitration Award), ~~ 1-

2. The Master Fund invested money received from two feeder 

funds: the Highland Credit Strategies Fund., L.P. and the 

Highland Credit Strategies Fund, Ltd. See id. ~ 6. 

On October 15, 2008, both feeder funds gave notice of their 

intent to liquidate. See id. ~ 7. Highland and the investors 

agreed on a method of liquidating the funds and distributing the 

remaining assets to the investors, which was set forth in a 

"Joint Plan of Distribution of Credit Strategies Funds" (the 

"Joint Plan"). See id. ~ 9; see also Sarnoff Declaration, 

Exhibit A (Joint Plan). The Joint Plan provided for the 

establishment of a Redeemer Committee (~, petitioners in the 

instant motion) to oversee Highland's liquidation of the Master 

Fund's assets. See Arbitration Award at ~ 10. When disputes 

arose over this liquidation, the Committee initiated 

arbitration, pursuant to a clause in the Joint Plan providing 

that dispute resolution would be subject to arbitration 
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conducted in New York by the American Arbitration Association. 

See id. ~~ 4, 11; Joint Plan§ 8.04. The arbitration award was 

issued on April 6, 2016. See Arbitration Award at 57. 

In its letter on sealing, Highland contends that Bermuda 

law applies and would require sealing of the arbitration 

proceedings. See Highland Letter. Specifically, Highland claims 

that the "Joint Plan was implemented in Bermuda in relation to 

Highland Credit Strategies Fund, Ltd. (a Bermuda company) by way 

of a scheme of arrangement" under "the Bermuda Companies Act 

1981." Highland Letter ~ 1. Highland explains that a scheme of 

arrangement in Bermuda is a court-sanctioned agreement between a 

company and its creditors, which "may provide for a more orderly 

winding-up of a company's affairs." See id. at~~ 2-3. A Bermuda 

court may not alter the terms of such a scheme. See id. at ~ 4, 

citing Kempe v. Ambassador Insurance Co, [1998] 1 WLR 271. 

Highland indicates that the Joint Plan contained provisions 

regarding confidentiality and granted powers to the Redeemer 

Committee "subject to a requirement that they enter into 

confidentiality agreements to preserve the confidentiality of 

commercially sensitive and/or private information relating to 

the Scheme." Highland Letter at ~~ 1, 8. Moreover, according to 

Highland, the Scheme of Arrangement incorporated all the terms 

of the Joint Plan, including those relating to confidentiality. 
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See id. 2 Highland contends that the Bermuda court could not alter 

these confidentiality provisions and would not permit unsealing, 

since such a step "would in effect be an alteration to the terms 

of the Scheme which require confidentiality." Id. at ~ 9. 

Highland also appeals to more general principles of Bermuda 

law favoring confidentiality in arbitration and judicial 

proceedings. Highland notes that public access to pending court 

proceedings in Bermuda is restricted, except that the public can 

obtain a copy of the originating process, judgements, and 

orders, id. at ~ 10, and that these restrictions would apply to 

a dispute, related to the Scheme, that came before the Bermuda 

court, id. at ~ 12. Additionally, Highland claims that under 

Bermudian law, and as a matter of English law, there is an 

implied duty of confidentiality with respect to arbitrations, 

and that a Bermudian court would uphold the confidentiality of 

the instant proceedings brought to confirm the arbitration 

award. See id. ~~ 13, 15. 

The Committee, by contrast, contends in effect in its 

letter that Bermuda law does not control. See Committee Letter 

at 2. The Committee explains that it did not assert a cause of 

action for violation of the Scheme - which, the Committee 

states, is "entirely distinct" from, though "based on," the 

The Scheme of Arrangement has not been provided to the Court. 

5 

Case 1:16-cv-02668-JSR   Document 18   Filed 04/25/16   Page 5 of 20



Joint Plan - but, instead, the Committee alleged that Highland 

breached its common law and contractual duties, including its 

obligations under the Joint Plan. See id. at 1-2, citing 

Arbitration Award at~~ 23, 25-27. In fact, the Committee 

argues, the Scheme does not apply to the fund that was the 

subject of the Committee's claims in arbitration, the Highland 

Credit Strategies Master Fund, L.P. (~, the Master Fund), but 

only to one of its two feeder funds, the Highland Credit 

Strategies Fund, Ltd. See Committee Letter at 2. And Highland, 

claims the Committee, engaged in the alleged acts of misconduct 

that were the subject of the arbitration proceedings "at the 

master fund level." Id. 

The Committee also points out that it did not initiate 

arbitration in Bermuda and states that the arbitration award is 

not based on Bermuda law. See Committee Letter at 1. Further, 

the Joint Plan is governed not by Bermuda law, but by New York 

law, and this plan contains an arbitration clause specifying 

that disputes are to be resolved via arbitration conducted in 

New York by the American Arbitration Association. See id. at 1-

2, citing Joint Plan at ~~ 8.04, 8.05. For all these reasons, 

the Committee asserts, Highland is incorrect to rely on Bermuda 

law. See Committee Letter at 1. 
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The Court is not persuaded that Bermuda law applies to the 

question of whether the Court ought to keep under seal the 

materials submitted as part of the Committee's petition to 

confirm the arbitration award. As an initial matter, it is not 

unmistakably clear that the Joint Plan itself demands that these 

materials remain confidential. The confidentiality provisions of 

the Joint Plan cited by Highland are Sections 2.02 and 8.07. 

Section 2.02 provides that the Redeemer Committee will have 

access to certain pieces of information on the Master Fund 

"subject to the execution and delivery of customary and 

reasonable confidentiality agreements." See Joint Plan at § 

2.02. Although Highland states that "[e]ach of the Redeemer 

Committee members has entered into a confidentiality agreement," 

Highland Letter at ~ 8, Section 2.02 of the Joint Plan does not 

in itself specify the requirements of these agreements, which 

have not been provided to the Court. The other cited 

confidentiality provision of the Joint Plan, Section 8.07, 

provides that "[p]ursuant to Federal Rule of Evidence 408 and 

any other applicable rules of evidence, this Plan and all 

negotiations relating hereto shall not be admissible in evidence 

in any proceeding other than a proceeding to enforce its terms." 

See Joint Plan at§ 8.07. The instant proceeding might well be 

considered, at least in part, a proceeding "to enforce [the] 
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terms" of the Joint Plan. Therefore, the Joint Plan - and any 

provisions of the Joint Plan incorporated into the Scheme that 

was sanctioned by Bermudian court order - may not require the 

confidentiality of all of the materials submitted under seal in 

this Court. 

But even if the Joint Plan requires these materials to 

remain confidential, and the relevant confidentiality provisions 

were incorporated into the Scheme, the Court is still not 

convinced that Bermuda law demands that the proceedings of the 

instant petition remain sealed. The point that a Bermudian court 

would resist efforts to unseal the proceedings, whether by 

virtue of the court order sanctioning the Scheme or more general 

principles of Bermudian law favoring confidentiality, seems 

distinct from the issue the Court faces here. As Highland's 

letter states, "[i]f a dispute fell to be considered by the 

[Bermuda] Court . . the restrictions on access to the Court 

file . . would apply in relation to the dispute." Highland 

Letter at ~~ 11-12 (emphasis added) . But the instant dispute is 

not being considered by a Bermudian court. Pursuant to the 

dispute resolution clause of the Joint Plan, the dispute was 

referred to arbitration conducted by the American Arbitration 

Association in New York. See Joint Plan at § 8.04. Further, the 

Joint Plan - the agreement that the Redeemer Committee 
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instituted arbitration partially in order to enforce - is 

governed by New York law, not Bermuda law. See Joint Plan at § 

8.05. In sum, the Court is far from persuaded that Bermuda law 

applies here or that, if it does, it mandates sealing of the 

materials submitted along with the Committee's arbitration 

petition. 

However, even if Bermudian law applies and mandates 

sealing, the Court determines that any considerations of 

international comity militating in favor of respect for 

Bermudian law are outweighed by the public interest in open 

access to court proceedings. "The common law right of public 

access to judicial documents is firmly rooted in our nation's 

history." Lugosch v. Pyramid Co. of Onandaga, 435 F.3d 110, 119 

( 2d Cir. 2 0 0 6) . "The presumption of access is based on the need 

for federal courts . . to have a measure of accountability and 

for the public to have confidence in the administration of 

justice." United States v. Amodeo, 71 F.3d 1044, 1048 (2d Cir. 

1995) . 

This weighty interest in public access applies with full 

force to documents filed in connection with a motion to confirm 

an arbitration award, as in the instant case. As an initial 

matter, "it is well settled in this District that the petition, 

memoranda, and other supporting documents filed in connection 
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with a petition to confirm an arbitration award (including the 

Final Award itself) are judicial documents that directly affect 

the Court's adjudication of that petition." Clearwater Ins. Co. 

v. Granite State Ins. Co., No. 15-cv-165, 2015 WL 500184, at *3 

(S.D.N.Y. Feb. 5, 2015) (collecting cases). Further, although 

[a]rbitration proceedings are premised upon the 
parties' private agreement The circumstance 
changes when a party seeks to enforce the fruits of 
their private agreement to arbitrate, i.e. the 
arbitration award, in federal court. . A party to 
an arbitration proceeding that is subject to 
confirmation proceedings in a federal court cannot 
have a legitimate expectation of privacy in all papers 
pertaining to the arbitration because the party should 
know of the presumption of public access to judicial 
proceedings. 

Robert Bosch GmbH v. Honewell Intern. Inc., 14-cv-9432, 2015 WL 

128154, at *l (S.D.N.Y. Jan. 6, 2015). Therefore, "[i]n 

circumstances where an arbitration award is confirmed, the 

public in the usual case has a right to know what the Court has 

done." Glob. Reinsurance Corp.-U.S. Branch v. Argonaut Ins. Co., 

No. 07-cv-8196, 2008 WL 1805459, at *2 (S.D.N.Y. Apr. 21, 2008), 

as amended (Apr. 24, 2008); see also Veleron Holding, B.V. v. 

Stanley, 12-cv-5966, 2014 WL 1569610, at *l (S.D.N.Y. April 16, 

2014) (noting that if an arbitration award were "confirmed or 

reduced to judgment by any court of law," that "would, at least 

in this country, expose it to the public."). 

Highland contends, however, that the principle of 
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international comity should outweigh what it concedes is the 

"bedrock principle[] of American law" of "the presumption of 

public access to judicial documents." Highland Letter at 4. 

"Comity refers to the spirit of cooperation in which a domestic 

tribunal approaches the resolution of cases touching the laws 

and interests of other sovereign states." Societe Nationale 

Industrielle Aerospatiale v. U.S. Dist. Court for Southern Dist. 

of Iowa, 482 U.S. 522, 543 n.27 (1987). Although the Court takes 

seriously the principle of international comity, it declines to 

hold that this consideration warrants blocking public access to 

the documents at issue here. The fact that the courts of another 

country would arguendo require sealing, especially when they 

take a much different approach than American courts to the 

publicity of judicial proceedings more broadly, cannot in and of 

itself override the pressing interest in open access to court 

records. Cf. Veleron, 2014 WL 1569610, at *1 ("No principle of 

international comity requires this Court to conduct a proceeding 

to enforce the securities laws of the United States in secret 

simply because a related proceeding was cloaked in 

confidentiality.") .3 

3 Highland cites two district court cases to justify its contention that the 
Court should seal the materials out of consideration for international 
comity. See Highland Letter at 4-5, citing Strauss v. Credit Lyonnais, 06-cv-
702, 07-cv-914, 2011 WL 4736359 (E.D.N.Y. Oct. 6, 2011); Millennium Inorganic 
Chemicals Ltd. v. National Union Fire Ins. Co. of Pittsburgh, 893 F. Supp. 2d 
715 (D. Md. 2012), rev'd on other grounds, 744 F.3d 279 (4th Cir. 2014). But 
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Highland appears to suggest that the fact that the instant 

case is a "commercial dispute" strengthens the case for sealing. 

See Highland Letter at 4. This is doubtful. Commercial disputes 

brought to the public courts, even through a motion to confirm 

an arbitration award, are not merely technical issues warranting 

no public engagement or oversight. On the contrary, "we do not 

operate secret commercial courts in the United States of 

America." Veleron, 2014 WL 1569610, at *1 (citing Delaware Coal. 

for Open Gov't, Inc. v. Strine, 733 F.3d 510, 520-21 (3d Cir. 

2013)). This is for a reason: commercial dealings, even between 

private parties, play an integral role in a market economy that 

intimately affects the lives of citizens, and the enforcement of 

legal obligations governing these dealings should not, at least 

as a general matter, be shrouded from the public view. 

In sum, Highland has offered no "countervailing factors" or 

"higher values," Lugosch, 435 F.3d at 120, that would override 

the presumption of public access to the materials attached to 

the instant motion to vacate the arbitration award. Accordingly, 

the Court orders all of these materials to be unsealed. Counsel 

even assuming that international comity justified sealing in these cases, 
these cases, which did not concern arbitration awards, are distinguishable 
from the instant case in certain respects. For example, the Court here has 
made no commitment to treat materials requested from another jurisdiction as 
"highly confidential,n Strauss, 2011 WL 4736359, at *7; and the material that 
is the subject of the sealing request is not "testimony and accompanying 
evidence . . . taken in the court of a foreign nation pursuant to letters 
rogatory,n Millennium Inorganic Chemicals, 893 F. Supp. 2d at 745. 
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are directed to file publicly all documents previously filed 

under seal within three business days. 

SO ORDERED. 

Dated: New York, NY 
April 25, 2016 JED S. RAKOFF, U.S.D.J. 
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as 

14 April 2016 
The Honorable Jed S. Rakoff 
Daniel Patrick Moynihan United States Courthouse 
500 Pearl Street, New York, NY 10007-1312 
RakoffNYSDChambers@nysd.uscourts.gov 

Redeemer Comm. of Highland Credit Strat. Funds v. Highland Capital 
Case No. 16-cv-2668 

Judge Rakoff: 

Our ref: 1389-005 

We write to you as Bermudian counsel to Highland Capital Management, L.P. ("Highland"). In this letter 
we have made no investigation of and express no opinion with regard to any laws other than the laws of 
Bermuda in effect as at the date hereof. The opinion in Section A of this letter is to be governed by and 
construed in accordance with the laws of Bermuda and is limited to and is given on the basis of the 
current law and practice in Bermuda. As to the comity law issues set forth in section B of this letter, we 
have incorporated the analysis of McKool Smith, P.C. upon which we express no opinion. 

A. Bermudian Law Issues relating to the Petition to Confirm Arbitration Award 

1. The Joint Plan was implemented in Bermuda in relation to Highland Credit Strategies Fund, Ltd. (a 
Bermuda company), by way of a scheme of arrangement (the "Scheme") under Sections 99 to 101 
of the Bermuda Companies Act 1981 ("Companies Act"). The Scheme incorporated all the terms of 
the Joint Plan (clause 1.6.3) including the provisions regarding confidentiality in section 8.07. The 
Redeemer Committee was elected pursuant to the provisions of the Scheme and operates subject 
to the authority delegated in the Scheme. 

Scheme of arrangement - background 

2. A scheme of arrangement ("scheme") is a compromise between a company and its creditors. A 
Scheme may provide for a more orderly winding-up of a company's affairs. The procedure is as 
follows: (a) a draft scheme is proposed by the company to all creditors intended to be bound by the 
scheme ("scheme creditors"); (b) the scheme is approved by a majority of creditors' votes 
representing 75 per cent or more of the value of the creditors; (c) the company applies to the court 
to sanction the scheme, which the court may do if it is deemed fair; and (d) the scheme become 
effective upon delivery to the Registrar of Companies for registration. This process was followed 
for the Scheme which came into effect on 9 May 2011 when the order sanctioning the Scheme was 
filed with the Registrar of Companies. 

Effect of the Scheme 

3. A scheme is a form of statutory compromise and once it has come into effect it is binding on all 
scheme creditors, and cannot be amended without going through the whole scheme process again. 

ASW Law Limited I Crawford House i 50 Cedar Avenue i Hamilton HM1 l I Bermuda 
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4. Although a scheme has to be sanctioned by court order, the scheme is not itself a court order and 
the terms of a scheme cannot be altered by the court. This principle was confirmed in Kempe v. 
Ambassador Insurance Co {1998]1 WLR 271. The issue in the case was whether an administrative 
time limit in the scheme could be extended by the Court. The Privy Council in the UK, which is the 
highest court of appeal for Bermuda, held that the court could not alter the timing in the scheme. 

5. The Privy Council disapproved a decision of the Supreme Court of Western Australia 1 in which it 
had been said that the scheme "was an integral part of the court's order" and that " ... the rights 
[under the Scheme] are ... created by the order and the procedure whereby those rights are to be 
established or ascertained is a procedure which is also created by the order". 

6. The Privy Council stated (at page 276C) that: 

"It is true that the sanction of the court is necessary for the scheme to become binding and that 
it takes effect when the order expressing that sanction is delivered to the registrar. But this is 
not enough to enable one to say that the court (rather than the liquidators who proposed the 
scheme or the creditors who agreed to it) has by its order made the scheme. . ... Under section 
99 it is for the liquidators to propose the scheme, for the creditors by the necessary majority to 
agree to it and for the court to sanction it. It is the statute which gives binding force to the 
scheme when there has been a combination of these three acts ... " 

7. And concluded as follows (at p. 276E): 

"It is of course true that the sanction of the court is by no means a formality. Furthermore, in giving 
its sanction, the court has an inherent jurisdiction to correct any obvious mistakes in the document 
which sets out the scheme. But it cannot alter the substance of the scheme and impose upon the 
creditors an arrangement to which they did not agree." 

Confidentiality under the Scheme 

8. Under clause 4.6 of the Scheme (and section 2.02 of the Joint Plan) the powers of the Redeemer 
Committee were granted subject to a requirement that they enter into confidentiality agreements 
to preserve the confidentiality of commercially sensitive and/or private information relating to the 
Scheme. Each of the Redeemer Committee members has entered into a confidentiality agreement 
and exercises his or her powers subject to the confidentiality requirements of the Scheme/Plan. 

9. Applying the principle in Kempe v Ambassador to the Scheme - the confidentiality provisions 
(including those in the Plan which is incorporated into the Scheme), could not be altered by an 
order of the Bermuda Court. The Bermuda Court would require the Redeemer Committee 
members to abide strictly by the terms of the Scheme and its attendant confidentiality obligations. 
Therefore, in our view, the Bermuda Court would not permit that information which has been filed 
in Court on a sealed basis in compliance with the confidentiality requirements of the Scheme, 
should be unsealed as this would in effect be an alteration to the terms of the Scheme which 
require confidentiality. 

1 Caratti v Hillman [1974] W.A.R. 92, which had not been cited in the Bermuda courts. 

a la 
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10. Under Bermudian law, in civil cases which are pending, members of the public are entitled to 
obtain a copy of the originating process, judgments and orders2

• Under Bermuda's Supreme Court 
(Records) Act, 1955 other documents typically are restricted from public access and may only be 
inspected by parties to the proceedings. Once the proceeding has concluded, the Court file 
becomes available for inspection. 

11. The Bermuda Court has jurisdiction under the Scheme to deal with any disputes, save in respect of 
those matters to be referred to arbitration under clause 6.12 of the Scheme. If a dispute fell to be 
considered by the Court, It would either be the case that: 

11.1. until such time as the Scheme is complete, ie once all the assets have been distributed, the 
Scheme proceedings would be considered to remain pending and any disputes which are 
subject to the Bermuda court's jurisdiction would be dealt with within the existing Scheme 
proceedings; or 

11.2. If the Court considered the Scheme proceedings to be closed, because the final order 
sanctioning the Scheme had been made, new proceedings would be commenced. 

12. In either case, the restrictions on access to the Court file referred to above would apply in relation 
to the dispute. 

Confidentiality of Arbitrations in Bermuda 

13. Under Bermudian law (and as a matter of English law), there is an implied duty of confidentiality 
with respect to arbitrations, even in the absence of an express duty of confidentiality. Thus, where 
the parties have expressly agreed to have their disputes resolved by private and confidential 
arbitration, any arbitration between the parties will be treated as confidential. There are a number 
of reported Bermuda cases, as well as English cases, that recognize the importance of 
confidentiality in arbitration, and that also justify the Court's willingness to make appropriate 
confidentiality orders with respect to Court proceedings filed in aid of arbitrations. See in 
particular: 

13.1. Associated Electric & Gas Insurance Services Ltd v European Reinsurance Co of Zurich 
[2003] 1 WLR 1041. In this case, the Privy Council (on appeal from Bermuda) confirmed, per 
Lord Hobhouse at paragraph 20, that "commercial arbitrations are essentially private 
proceedings unlike litigation in public courts do not place anything in the public domain", 
while recognizing that the confidential status of an arbitration was not absolute; 

13.2. Moscow City Council v Bankers Trust Co [2005] QB 207. In this case, the English Court of 
Appeal helpfully reviewed a number of legislative provisions (including Article 6 ECHR) and 
reported authorities (starting with Scott & Scott [1913) AC 417, and including Hodgson v 
Imperial Tobacco Ltd (1998] 1 WLR 1056), and their application to arbitration proceedings. 
Mance U, who gave the leading judgment stated at paragraph 2: 

2 Practice Direction No. 23 of 2015 

a law 
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"Among the features long assumed to be implicit in parties' choice to arbitrate in 
England are privacy and confidentiality. The Act's silence does not detract from this." 

13.3. ABC v XYZ [2006] Bda LR 8. In this case, Mr Justice Bell dismissed an application for 
disclosure of a confidential arbitration award and held that the confidentiality of the award, 
along with associated documents such as correspondence, pleadings, evidence, and 
submissions, should be protected by way of injunction. 

13.4. Dolling-Baker v Merrett [1990] 1 WLR 1205 concerned a successful appeal by the first 
defendant to obtain an injunction prohibiting the second defendant from disclosing on discovery to 
the plaintiff documents relating to an arbitration to which both defendants but not the plaintiff had 
been party. 

14. Other examples of the Bermudian Courts making confidentiality orders in "commercially sensitive3
" 

and/or private disputes can be found in Guardian Limited v Bermuda Trust Company Ltd [2009] Bda 
LR 65, Re a Company [2010] Bda LR 77, Re a Trust [2012] Bda LR 79, and Re Springboard Relief 
[2012) Bda LR 15. 

15. Although the Redeemer Committee's application to confirm the Award was not an arbitration 
proceeding, it was nevertheless brought in aid of a confidential arbitration. In our opinion, the 
Bermuda Court would uphold the confidentiality of the proceedings for confirmation of the Award. 

B. Comity Law Issues relating to the Petition to Confirm Arbitration Award 

Highland's request to keep the arbitration award at issue in this confirmation proceeding case under 
seal pits two bedrock principles of American law against each other. The first is international comity. 
"Comity refers to the spirit of cooperation in which a domestic tribunal approaches the resolution of 
cases touching the laws and interest of other sovereign states." Societe Nationale lndustrielle 
Aeropatiale v. U.S. Dist. Court for the S. Dist. of Iowa, 482 U.S. 522, 543 n.27 (1987). On the other side of 
the scale is the presumption of public access to judicial documents. Although "firmly rooted in our 
nation's history," this presumption sometimes yields to "competing considerations"-including law 
enforcement, judicial efficiency, and privacy interests, among others. Lugosh v. Pyramid Co. of 
Onondaga, 435 F.3d 110, 119 (2d Cir. 2006). In this case, permitting public access to the documents 
Highland seeks to keep sealed would be inconsistent with the laws of Bermuda for the reasons set forth 
in the attached letter. Thus, Highland respectfully submits that-like other courts to consider the issue
this Court should hold that respect for a foreign sovereign outweighs the public interest in access to 
records in this commercial dispute. 

The Second Circuit's framework for evaluating requests to seal documents is tailor-made to 
accommodate weighty considerations like international comity. In fact, some federal courts to consider 
applications to seal documents under similar circumstances have held that respect for the laws of 
foreign sovereigns outweighs the presumption of public access. In Strauss v. Credit Lyonnais, S.A., the 
Eastern District of New York held that French bank secrecy laws justified the sealing of several 
categories of documents. No. 06-CV-702 (DLl)(MDG), 2011 U.S. Dist. LEXIS 122694, at *21-23. The case 
involved federal statutory claims against Credit Lyonnais for providing material support to a terrorist 
organization. Id. at *9. Credit Lyonnais urged confidential treatment of eight categories of documents 
filed with the court in connection with the parties' summary-judgment papers, mostly related to a 

3 See Supreme Court's Practice Direction, Circular No. 7 of 2006. 
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former client identified as a "Specially Designated Global Terrorist."4 The court concluded that 
competing considerations outweighed public access to the records in issue: 

More importantly, as [Magistrate] Judge Matsumoto previously recognized [in an earlier 
order in the same action], French bank secrecy laws prohibit the disclosure of materials 
that plaintiffs have sought. Although she held that French law should give way to the 
need for discovery in these cases, she also recognized that any potential hardship to the 
Bank for violating French bank secrecy laws would be lessened by the existence of the 
Prior Orders prohibiting public disclosure of information produced by the Bank. Because 
the Prior Orders have, in fact, preserved the confidentiality of the bank records 
produced in discovery, the interests under French law in bank secrecy have not been 
completely disregarded. Continued protection of the bank records in court filings would 
also promote interests under the doctrine of international comity, which the Supreme 
Court described as "the spirit of cooperation in which a domestic tribunal approaches 
the resolution of cases touching the laws and interests of other sovereign states." 

Id. at *21-22 (quoting Societe Nationale, 482 U.S. at 543 n.27) (citations omitted). Notably, the court 
further held that not even the former client's status as a terrorist organization overcame the court's 
inclination to honor France's prohibition of disclosure. Id. at *22. 

Similarly, in Millennium Inorganic Chemicals Ltd. v. National Union Fire Insurance Co., the court 
considered whether to seal the transcript of a nonparty deposition taken in Australia pursuant to a letter 
rogatory, again submitted in support of summary-judgment papers. 893 F. Supp. 2d 715, 744 (D. Md. 
2012). The court observed that it surely would unseal the transcript had it resulted from a domestic 
deposition. Id. at 745. Yet, "the fact that the testimony and accompanying evidence were taken in the 
court of a foreign nation pursuant to letters rogatory counsels a more nuanced approach." Id. Noting 
that letters rogatory rely on international comity, the court explained that, "where a foreign court has 
extended to the Court the courtesy of using its process to preserve evidence for proceedings in a 
tribunal of this country, there is a significant governmental interest, grounded in international comity 
and foreign relations, in not upsetting the expectations under which evidence was presented in that 
foreign court, which may not necessarily be subject to the same rights of public access that obtain in the 
courts of this country." Id. Therefore, the court ruled that the interest of comity outweighed the interest 
of full public disclosure of testimony and accompanying exhibits. Id. 

Yours faithfully, 
ASW Law Limited 

4 See 18 U.S.C. § 2339B. 
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Re: Redeemer Committee of Highland Credit Strategies Funds v. Highland 
Capital Management, L.P., Case No.1:16-cv-02668-JSR 

Dear Judge Rakoff: 

We submit this reply in order to correct factual inaccuracies in the letter filed by Highland 
Capital Management, L.P. ("Highland") today. Highland's letter purports to rely on the Scheme of 
Arrangement implemented by the Bermuda Court with respect to one of the Highland Credit 
Strategies feeder funds (the "Scheme") and on Bermuda law, suggesting that in the arbitration the 
Redeemer Committee ("Committee") asserted a cause of action for violation of the Scheme. That is 
incorrect. The Committee did not institute an arbitration in Bermuda, did not assert a cause of 
action for violation of the Scheme, and the Final Award is in no way based upon Bermuda law. 

The fact that the Committee did not assert a cause of action for violation of the Scheme is 
clearly reflected in the Final Award, which identifies the disputes in the arbitration and notes that 
the "Committee alleges that Highland breached its common law and contractual duties to the Fund 
.... " (Final Award~ 23 .) Specifically, the Committee alleged causes of action for breach of 
fiduciary duty arising out of Highland's self-dealing, conversion of fund assets, and breach of the 
Joint Plan of Distribution ("Plan"), which is a separate and distinct contract between Highland and 
the investors governed by New York law. Nowhere in the Final Award does it state that in the 
arbitration the Committee asserted a cause of action against Highland for violation of the Scheme. 
In fact, the only references to the Scheme in the Final Award are to excerpts from two letters the 
Committee wrote to Highland in the years before the arbitration was commenced in which the 
Committee accused Highland of acting contrary to both the Plan and the Scheme. 

As noted above, the Plan is entirely distinct from the Scheme, even if the Scheme (which as 
discussed below only relates to the offshore feeder fund) is based on the Plan. Contrary to the 
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Scheme, which by its express terms is governed by Bermuda law and (except for a limited category 
of claims not relevant here) subject to the exclusive jurisdiction of the Bermuda Court (Scheme of 
Arrangement, § 6.13), the Plan is governed by New York law and subject to an arbitration clause 
(Joint Plan~~ 8.04, 80.5). The arbitration underlying the Final Award was conducted in New York 
pursuant to the agreement to arbitrate and the New York governing law clause in the Plan. (Final 
Award~~ 4, 5.) Neither the arbitration, any cause of action asserted in it, nor the resulting Final 
Award was in any way based on the Scheme or Bermuda law. 

Notably, the Scheme does not even apply to the particular fund that was the subject of the 
claims by the Committee in the arbitration. As the Final Award observes, Highland manages a 
master fund that invested money from two feeder funds, only one of which is the offshore fund (~ 6) 
that is the Bermuda entity being liquidated pursuant to the Scheme. The master fund and the other 
feeder fund are not subject to the Scheme. Most importantly, it is at the master fund level that 
Highland engaged in the repeated acts of willful misconduct and self-dealing found by the Tribunal. 

Accordingly, Highland's purported reliance in its letter on Bermuda Jaw is misplaced and 
directly inconsistent with the arbitration proceedings. In the adjudication of the Committee's 
claims, the Tribunal and the parties applied New York Jaw to the cause of action for breach of the 
Plan and Delaware law to the causes of action for breach of fiduciary duty and/or conversion. 
There is simply no reference to, nor relevance of, Bermuda law anywhere in the Final Award. 

For all these reasons, Highland's contention that Bermuda Jaw controls over New York law 
should be rejected. 

2 

Respectfully submitted, 

ls/Marc F. Feinstein 

Marc F. Feinstein (pro hac vice pending) 
of O'MEL VENY & MYERS LLP 
for Redeemer Committee of 
Highland Credit Strategies Fund 
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