
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
----------------------------------------------------------------X 
STEVEN KELLY,  
 
    Plaintiff, 
         -against- 
 
PAUL VESNAVER, Individually, PAUL 
VESNAVER, as an Attorney/Principal in The 
Law Firm of Paul Vesnaver PC, JOHN 
TIDROW, Individually, BRUCE KLEIN, 
Individually, GENESIS PARTNERS LLC, 
MATTHEW OLUGBENGA AWORENI, 
Individually, and HONEYFIELD 
INVESTMENTS LTD.,  
 
    Defendants. 

  
 
REPORT AND 
RECOMMENDATION 
16-CV-883 (DRH) (SIL) 

----------------------------------------------------------------X 

LOCKE, Magistrate Judge: 

Presently before the Court, on referral from the Honorable Denis R. Hurley for 

Report and Recommendation, is Defendants’ John Tidrow (“Tidrow”), Bruce Klein 

(“Klein”), Matthew Olugbenga Aworeni (“Aworeni”)1, and Honeyfield Investments 

Ltd. (“Honeyfield,” and collectively “Defendants”) Motion to Quash Service of Process 

pursuant to Federal Rule of Civil Procedure (“Fed. R. Civ. P.”) 12(b)(5).  See Docket 

Entry (“DE”) [39].  On October 4, 2014, Judge Hurley referred the motion to this Court 

for a Report and Recommendation.  See Electronic Order dated 10/25/2016.  For the 

reasons set forth herein, the Court respectfully recommends that Defendants’ motion 

be denied as to Defendant Tidrow, but granted as to Defendants Klein, Aworeni, and 

                                                           
1 Defendants explain that Aworeni’s name as indicated in the Complaint is incorrect, as he 

states in his affidavit that his full name is Olugbenga Awosegun Aworeni.  See Defendants’ Motion to 
Quash Service of Process (“Defs.’ Motion”), DE [39].  They have not, however, moved to amend the 
caption, and, as such, the Court refers to this Defendant as he is named in the Complaint.  
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Honeyfield.  Further, the Court recommends that Plaintiff be given 30 days to 

properly serve Defendants Klein, Aworeni, and Honeyfield.  

I. BACKGROUND 

The Court accepts the following facts for the purposes of this motion. 

 Plaintiff Steven Kelly (“Kelly”), a resident of Florida, is the owner of “seven 

separate antiquities,” or Chinese Farmer Bonds, which he believes are valued at 

approximately $1,575,000.00.  See Complaint (“Compl.”), DE [1]; ¶¶ 1, 7-8; Amended 

Complaint (“Am. Compl.”), DE [17], ¶¶ 1, 11-12.  In 2013, he was approached by 

Defendant Tidrow, a resident of Texas, who claimed that the Chinese government 

wanted to redeem the bonds, but could only do so through “a source approved by the 

governments of the United States and China.”  Am. Compl. ¶ 14.  Tidrow claimed 

that Genesis Partners LLC (“Genesis”), a Florida limited liability company of which 

Tidrow is a member, was such a vehicle.  Id.  He invited Kelly to meet him with and 

Defendant Paul Vesnaver (“Vesnaver”), a New York resident and attorney licensed to 

practice in New York, at the Law Firm of Paul Vesnaver, located in Rockville Center, 

New York, of which Vesnaver is the principal.  Id. at ¶¶ 1-3, 14.    

During the meeting, Tidrow and Vesnaver advised Kelly that the Chinese 

government would redeem the bonds for $600,000,000,000.00, but, in order to do so, 

Kelly would need to take a “figurehead position as a member of [Genesis] and to 

escrow his bonds” with Vesnaver.  Id. at ¶¶ 15-16.  Convinced, Kelly entered into 

contracts for each bond, drafted by Vesnaver and signed by Tidrow in his capacity as 

a member of Genesis, and released his bonds to be kept in a safe in Vesnaver’s office.  
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Id. at ¶¶ 16-17.  At some point, Plaintiff, at the advice of Vesnaver, consented to the 

transfer of his bonds to a bank in Asia.  Id. at ¶ 22.   

What happened to the bonds after their transfer to Asia sparked this lawsuit.  

At some point, Vesnaver “wrote an attorney attestation stating John Tidrow was the 

true owner of the bonds.”  Id. at ¶ 24.  Tidrow thereafter entered into an agreement 

with Honeyfield, a United Kingdom limited company, allowing it to “submit the bonds 

for sale to various buyers.”  Id. at ¶ 25.  In January 2015, Aworeni, the principal of 

Honeyfield, “forward[ed] materials to various potential buyers representing himself 

as the owner of the bonds” and that he owned them for no less than two years.  Id. at 

¶ 26.  Later that year in November, Plaintiff requested from Vesnaver that the bonds 

be returned.  Id. at ¶ 30.  Vesnaver explained on February 3, 2016 that “the bonds 

were lodged in a vault in Singapore and that he would ask for their return.”  Id.  To 

date, Kelly has not received the bonds. 

On February 22, 2016, Plaintiff commenced this lawsuit against Vesnaver, 

both in his individual capacity and as principal of his law firm, for breach of fiduciary 

duty in connection with the bonds.  See Compl. § V.  He demands $1,775,000.00 in 

compensatory damages.  Id. at § VI.  Vesnaver filed an answer on March 16, 2016, 

and service upon him is not in dispute.  See Answer, DE [6].  Almost five months later 

on July 1, 2016, Plaintiff amended his complaint alleging breach of fiduciary duty, 

fraud, and “conversation,” which the Court assumes means conversion, against 

Vesnaver and five new Defendants:  Genesis, Tidrow, Klein, Aworeni, and Honeyfield.  

See Am. Compl. § V.   
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On September 23, 2016, Kelly filed affidavits of service for each of the new 

Defendants, excluding Genesis.2  See Tidrow Affidavit of Service (“Tidrow Aff. Serv.”), 

DE [31]; Klein Affidavit of Service (“Klein Aff. Serv.”), DE [32]; Aworeni Affidavit of 

Service (“Aworeni Aff. Serv.”), DE [33]; Honeyfield Affidavit of Service (“Honeyfield 

Aff. Serv.”), DE [34] (collectively, “Affidavits of Service”).  According to the Affidavits 

of Service, Plaintiff served each Defendant on August 22, 2016 by delivering a copy 

of the summons and Amended Complaint to a P.O. Box at a United Parcel Service 

store (the “UPS Store”) located at 221 Beach Boulevard, Sarasota, Florida.  See 

Tidrow Aff. Serv.; Klein Aff. Serv.; Aworeni Aff. Serv.; Honeyfield Aff. Serv.  The 

Affidavits of Service indicate that Ryan Magee, manager of the store, received the 

documents and represented that he was authorized to accept service on behalf of each 

of the four Defendants.  See Tidrow Aff. Serv.; Klein Aff. Serv.; Aworeni Aff. Serv.; 

Honeyfield Aff. Serv.   

On October 4, 2016, these newly added Defendants moved to “quash” service 

of process pursuant to Federal Rule of Civil Procedure 12(b)(5), which the Court 

interprets as a motion to dismiss for insufficient service.  See Defs.’ Motion.  Tidrow 

and Klein, both residents of the United States, claim that they do not live at the UPS 

Store, have never rented a box at the store, and did not authorize Ryan Magee, or any 

other employee, as an agent to accept service for them.  Id. at Ex. A, Tidrow Affidavit 

(“Tidrow Aff.”), ¶¶ 5-7; Ex. B., Klein Affidavit (“Klein Aff.”), ¶¶ 5-7.  Aworeni also 

submitted an affidavit on behalf of himself, explaining that he is a resident of the 

                                                           
2 No affidavit of service was filed for Genesis, which also has not appeared in this matter.  
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United Kingdom, never rented a P.O. box at the UPS Store, and did not authorize 

service upon him at that location.  Id. at Ex. C, Aworeni Affidavit (“Aworeni Aff.”), ¶¶ 

5-7.  Honeyfield filed a similar affidavit, signed by Aworeni as principal and director, 

asserting that it is a United Kingdom limited company that has no authorized agents 

in the United States, and did not consent to service upon it at the UPS Store.  Id. at 

Ex. D, Honeyfield Investments Affidavit (“Honeyfield Aff.”), ¶¶ 5-7. 

Plaintiff opposes the motion, asserting that Defendants authorized service at 

the UPS Store.  See Opposition to Motion to Quash Service of Process (“Pl.’s Opp.”), 

DE [41].  In support, he attaches a heated email communication between him and 

Tidrow spanning the dates of August 15, 2016 through August 25, 2016 (the “Email”).  

See Email attached to Pl.’s Opp.  Specifically, on August 15, 2016, Tidrow wrote to 

Kelly that “I will assume that by the time I return you will have served all parties at 

[the UPS Store location].”  Id.  When Kelly pointed out that the address provided was 

a UPS store, Tidrow responded “they can sign for anything legal.”  Id.  On August 25, 

2016, three days after service was completed at the UPS Store, Plaintiff wrote to 

Tidrow “[m]ake sure that box 414 at the UPS store is checked so that the legal process 

is followed.”  Id.  Neither Klein, Aworeni, nor any representative of Honeyfield is a 

party to the Email communication.  Id.  However, based upon a review of the Email 

itself, Klein was copied on the entirety of the communications and Aworeni was 

copied on the last-in-time email, dated August 25, 2016, which was three days after 

service was allegedly effectuated.  Id.  Plaintiff relies on this Email chain for the 
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proposition that all Defendants authorized service at the UPS Store.  See Pl.’s Opp. ¶ 

8. 

II. LEGAL STANDARD 
 

A. Federal Rule of Civil Procedure 12(b)(5) 

Pursuant to Federal Rule of Civil Procedure 12(b)(5), a party may move for 

dismissal based on insufficient service of process.  See Fed. R. Civ. P. 12(b)(5).  Once 

a defendant challenges the adequacy of service, the plaintiff bears the burden of 

establishing that service was in compliance with the applicable rules.  See Khan v. 

Khan, 360 F. App’x 202, 203 (2d Cir. 2010) (“On a Rule 12(b)(5) motion to dismiss, the 

plaintiff bears the burden of establishing that service was sufficient.”); Howard v. 

Klynveld Peat Marwick Goerdeler, 977 F. Supp. 654, 658 (S.D.N.Y. 1997), aff’d, 173 

F.3d 844 (2d Cir. 1999) (“Once a defendant challenges the sufficiency of service of 

process, the burden of proof is on the plaintiff to show the adequacy of service.”) 

(internal quotation marks omitted).  A plaintiff “must meet this burden by making a 

prima facie case of proper service through specific factual allegations and any 

supporting materials.”  Sikhs for Justice v. Nath, 850 F. Supp. 2d 435, 440 (S.D.N.Y. 

2012) (internal quotation marks omitted); Kwon v. Yun, No. 05 CIV.1142, 2006 WL 

416375, at *2 (S.D.N.Y. Feb. 21, 2006) (“The burden on a motion to dismiss for 

insufficient service of process rests with the plaintiff, who must, through specific 

factual allegations and any supporting materials, make a prima facie showing that 

service was proper.”).  “Conclusory statements are insufficient to overcome a 

defendant’s sworn affidavit that he was not served.”  Darden v. Daimler Chrysler N. 
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Am. Holding Corp., 191 F. Supp. 2d 382, 387 (S.D.N.Y. 2002); see also Sikhs for 

Justice, 850 F. Supp. 2d at 440 (“[C]onclusory statements are not sufficient to 

overcome a defendant’s sworn affidavit that service was improper.”).  Finally, in 

considering a motion to dismiss pursuant to Federal Rule 12(b)(5), “a Court must look 

to matters outside the complaint to determine whether it has jurisdiction.”  Darden, 

191 F. Supp. 2d at 387.  

B. Service Upon An Individual Within the United States 

Turning to the applicable rules for service of process, Federal Rule of Civil 

Procedure 4(e) governs the manner in which individuals within a judicial district of 

the United States may be served.  See Fed. R. Civ. P. 4(e).  According to this rule, 

service may be completed by: 

(1) following state law for serving a summons in an action brought in 
courts of general jurisdiction in the state where the district court is 
located or where service is made; or 
 

(2) doing any of the following: 
 

(A) delivering a copy of the summons and of the complaint to the 
individual personally; 
 

(B) leaving a copy of each at the individual’s dwelling or usual 
place of abode with someone of suitable age and discretion 
who resides there; or 

 
(C) delivering a copy of each to an agent authorized by 

appointment or by law to receive service of process. 
 

Fed. R. Civ. P. 4(e).   

 As the first subsection of Rule 4(e) incorporates state law, the Court may, in 

this case, also look to New York or Florida law.  Turning first to New York law, the 
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applicable statute governing service is Section 308 of the New York Civil Practice 

Law and Rules (“C.P.L.R.”).  See N.Y. C.P.L.R. § 308.  Pursuant to this statute, service 

upon an individual may be effectuated by: 

1. [] delivering the summons within the state to the person to be served; 
or 
 
2. [] delivering the summons within the state to a person of suitable age 
and discretion at the actual place of business, dwelling place or usual 
place of abode of the person to be served and by either mailing the 
summons to the person to be served at his or her last known residence 
or . . . at his or her actual place of business . . .; [or] 

 
3. [] delivering the summons within the state to the agent for service of 
the person to be served . . . ; [or] 
 
4. where service under paragraphs one and two cannot be made with 
due diligence, by affixing the summons to the door of either the actual 
place of business, dwelling place or usual place of abode within the state 
of the person to be served and by either mailing the summons to such 
person at his or her last known residence or . . . at his or her actual place 
of business . . .; [or] 
 
5. in such manner as the court, upon motion without notice, directs, if 
service is impracticable under paragraphs one, two and four of this 
section. 

 
N.Y. C.P.L.R. § 308; see also Allen v. Nassau Cty. Exec. Office, No. CV 09-1520, 2011 

WL 1061019, at *5 (E.D.N.Y. Feb. 15, 2011), (Report and Recommendation), adopted 

sub nom. Allen v. Suozzi, 2011 WL 1059147 (E.D.N.Y. Mar. 21, 2011) (reciting same 

standard).   

 Florida law is different than the New York statute, as it does not permit service 

upon an agent or via the “nail and mail method” of C.P.L.R. § 308(4).  See Gabr Int’l 

Trading Corp. v. Birdsall, No. 07CV4310, 2009 WL 595605, at *1, n.1 (E.D.N.Y. Mar. 

6, 2009) (“Neither the Federal Rules [n]or Florida law . . . permit service by the ‘nail 
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and mail’ method.”).  Rather, the rules governing service in Florida require that a 

copy of the summons be delivered “to the person to be served with a copy of the 

complaint, petition, or other initial pleading or paper or by leaving the copies at his 

or her usual place of abode with any person residing therein who is 15 years of age or 

older and informing the person of their contents.”  Fla. Stat. § 48.031.   

C. Service Upon an Individual Within a Foreign Country 

Federal Rule 4(f) governs service upon an individual in a foreign country.  See 

Fed. R. Civ. P. 4(f); Prediction Co. LLC v. Rajgarhia, No. 09 CIV.7459, 2010 WL 

1050307, at *1 (S.D.N.Y. Mar. 22, 2010) (“Rule 4(f) governs service of process on 

individuals in a foreign country . . . .”).  This rule provides that “an individual . . .may 

be served at a place not within any judicial district of the United States . . . by any 

internationally agreed means of service that is reasonably calculated to give notice, 

such as those authorized by the Hague Convention on the Service Abroad of Judicial 

and Extrajudicial Documents . . . .”  See Fed. R. Civ. P. 4(f).  Relevant here, “the 

United Kingdom and the United States are both signatories to the Hague 

Convention.”  Fallman v. Hotel Insider, Ltd., No. 14CV10140, 2016 WL 5875031, at 

*3 (S.D.N.Y. Oct. 7, 2016), reconsideration denied, No. 14CV10140, 2016 WL 6238610 

(S.D.N.Y. Oct. 25, 2016).   

Service can be conducted in various ways under the Hague Convention, 

including:  “(1) service through the Central Authority of member states; (2) service 

through consular channels; (3) service by mail if the receiving state does not object; 

and (4) service pursuant to the internal laws of the state.”  Burda Media, Inc. v. 
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Viertel, 417 F.3d 292, 300 (2d Cir. 2005); see also Hague Convention, 20 U.S.T. 361, 

T.I.A.S. No. 6638 (Feb. 10, 1969) (Arts. 5, 6, 8, 9, 10).  Regarding the third method, 

the United Kingdom has not objected to service via mail.  See Aristocrat Leisure Ltd. 

v. Deutsche Bank Trust Co. Americas, 262 F.R.D. 293, 307 (S.D.N.Y. 2009) (“Both the 

United States and the United Kingdom are signatories to the Hague Convention and 

neither country has objected to direct service through postal channels.”). 

D. Service Upon A Domestic or Foreign Limited Company 

Federal Rule of Civil Procedure 4(h) governs service of process upon domestic 

and foreign corporations.  See Fed. R. Civ. P. 4(h).  Although the entity at issue here, 

Honeyfield, is a United Kingdom Limited Company, the Court treats it as a 

corporation for the purposes of this motion.  Cf.  SHLD, LLC v. Hall, No. 15 CIV. 

6225, 2015 WL 5772261, at *2 (S.D.N.Y. Sept. 29, 2015) (treating a United Kingdom 

private limited company as a corporation when analyzing subject matter jurisdiction).   

The first subsection of Federal Rule 4(h) provides for service upon a domestic 

or foreign corporation in a judicial district of the United States.  As set forth by the 

rule, service can be conducted:   

(A) in the manner prescribed by Rule 4(e)(1) for serving an 
individual; or 

 
(B) by delivering a copy of the summons and of the complaint to an 

officer, a managing or general agent, or any other agent 
authorized by appointment or by law to receive service of process 
and--if the agent is one authorized by statute and the statute so 
requires--by also mailing a copy of each to the defendant . . . . 

 
See Fed. R. Civ. P. 4(h)(1).  The reference to Federal Rule 4(e)(1) permits service in 

federal courts to turn to state law, which in this case is New York and Florida.  See 
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Fed. R. Civ. P. 4(e)(1) (stating that service may be completed by “following state law 

for serving a summons in an action brought in courts of general jurisdiction in the 

state where the district court is located or where service is made . . . .”).  Under New 

York law, service on a corporation is adequate if the summons is delivered to “an 

officer, director, managing or general agent, or cashier or assistant cashier or to any 

other agent authorized by appointment or by law to receive service.”  See N.Y. 

C.P.L.R. § 311(1).  Florida law contains a hierarchy for serving a corporation, as 

follows:  first to the president, vice president, or other head of corporation, then to a 

cashier, treasurer, secretary, or general manager, then to any director, and, finally, 

to any officer or business agent residing in the state.  See Fl. Stat. § 48.081.  If, in the 

case of a foreign corporation, there is no officer or agent present in the state, Florida 

also permits service “on any agent transacting business for it in [Florida].”  Id.   

 The second subsection of Rule 4(h) permits service upon a corporation abroad.  

See Fed. R. Civ. P. 4(h)(2).  Specifically, the text of the rule reads that service may 

occur:  “at a place not within any judicial district of the United States, in any manner 

prescribed by Rule 4(f) for serving an individual, except personal delivery under 

(f)(2)(C)(i).”  Id.  Considering Rules 4(h) and 4(f) in tandem, “a foreign corporate 

defendant [is] to be served outside of the United States in accordance with the Hague 

Convention, provided its country of domicile is a signatory . . . .”  Honig v. Cardis 

Enterprises Int’l N.V., No. 14-CV-7548, 2016 WL 6304695, at *5 (E.D.N.Y. Oct. 27, 

2016).  
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III. DISCUSSION 

Defendants Tidrow, Klein, Aworeni, and Honeyfield move to quash service of 

process upon each of them as insufficient.  See Defs.’ Motion.  Plaintiff does not assert 

that service was personally delivered or mailed in any way, but rather argues that 

each Defendant authorized service upon them at the UPS Store through the Email.  

See Pl.’s Opp. ¶¶ 3-4.  Accordingly, the Court analyzes for each Defendant whether 

the applicable rules provide for service upon an authorized agent, and, if so, whether 

a principal-agent relationship was established between each Defendant and the 

clerks at the UPS Store. 

A. John Tidrow 

The Court first turns to Tidrow, a resident of Texas and the author of the 

Email.  At the outset, the Court notes that service upon an individual in the United 

States by means of an authorized agent is permitted by Federal Rule of Civil 

Procedure 4(e)(2)(C).  See Fed. R. Civ. P. 4(e)(2)(C) (allowing service upon an 

individual by “delivering a copy of [the summons] to an agent authorized by 

appointment or by law to receive service of process”).  Accordingly, the sole issue 

before the Court is whether Tidrow established an agency relationship with the 

employees at the UPS Store. 

Upon review of the record, the Court finds that Plaintiff has met his burden of 

establishing that Tidrow appointed the UPS Store employees to accept service on his 

behalf.  On August 15, 2016, Tidrow provided Plaintiff with the address of the UPS 

Store, stating that he “will assume that by the time I return you will have served all 

Case 2:16-cv-00883-DRH-SIL   Document 46   Filed 04/11/17   Page 12 of 20 PageID #: 177



13 
 

parties at 221 Beach Rd, #414, Siesta Keys, FL 34242.”  See Email.  When Kelly 

responded and explained that the address “appears to be a UPS location,” Tidrow 

remarked “[y]es the address is a UPS and they can sign for anything legal.”  Id.  These 

representations adequately establish that Tidrow, as principal, authorized the 

employees at the UPS Store to accept service on his behalf.  See Sikhs for Justice, 850 

F. Supp. 2d at 441 (“[A]n agent’s authority to act cannot be established solely from 

the agent’s actions; the authority must be established by an act of the principal.”) 

(citations omitted).  

The Court is aware that Tidrow has submitted an affidavit where he denies 

ever authorizing any UPS store or its managers to accept service of process for him.  

See Tidrow Aff. ¶ 7.  Nonetheless, the Court credits the representations made in the 

Email.  Plaintiff submitted the Email as proof of authorization with his opposition, 

and, on reply, Tidrow has not submitted an affidavit refuting that he authored the 

Email.  Rather, Defendants argue in their brief that the Email should be disregarded 

because it is “unsubstantiated.”  See Defendants’ Reply to Plaintiff’s Opposition to 

Motion to Quash Service of Process (“Defs.’ Reply”), ¶ 5.  The Court disagrees with 

his characterization, as Plaintiff submitted his motion, signed by counsel, setting 

forth that the Email was written by Tidrow.  See Pl.’s Opp.  Furthermore, Defendants’ 

arguments attacking the substance of the Email are unpersuasive.  Specifically, they 

contend that “[i]f the sole and only argument left is whether Tidrow was 

communicating that he was accepting service for himself, then that was far from clear 

from the content of the communications.  Without such clear language being present, 
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there should not be any determinations that Tidrow was served, since he did not, in 

an explicit manner, authorize service at the UPS store, through a person who he did 

not name.”  See Defs.’ Reply ¶ 7.  To the contrary, the Court finds that Tidrow clearly 

and explicitly authorized service at the UPS Store as he provided Kelly with the 

address, and when pressed by Plaintiff as to whether service was proper at that 

location, indicated that its employees “can sign for anything legal.”  See Email.   

Accordingly, the Court respectfully recommends that Defendants’ Motion be 

denied as to Defendant Tidrow. 

B. Bruce Klein  

Next, the Court turns to Defendant Klein, a resident of Florida.  As set forth 

above, Federal Rule of Civil Procedure 4(e)(2)(C) permits service upon an individual 

located in the United States upon an authorized agent, and therefore the only issue 

is whether Klein authorized Ryan Magee at UPS to accept service on his behalf.  See 

Fed. R. Civ. P. 4(e)(2)(C).   

The Court finds that Plaintiff fails to meet his burden of establishing that Klein 

was adequately served.  Defendant Klein submits an affidavit stating that he does 

not live at the UPS Store, has not rented a P.O. Box at the store, and never authorized 

any of the clerks at the location to accept service on his behalf.  See Klein Aff. ¶¶ 5-6.  

Although Plaintiff argues that Klein was copied on the Email throughout the entirety 

of the communications, at no point did Klein state himself that service upon him at 

the UPS Store was proper.  See Email.  In fact, there is no affirmative indication in 

the record that Klein authorized the UPS Store to accept service for him.  See Sikhs 
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for Justice, 850 F. Supp. 2d at 440 (“[A] party ‘cannot fabricate such implied authority 

from whole cloth to cure a deficient service, but must present facts and circumstances 

showing the proper relationship between the defendant and its alleged agent.’”) 

(quoting U.S. v. Ziegler Bolt and Parts Co., 111 F.3d 878, 881 (Fed.Cir.1997)).  

Moreover, although Tidrow wrote that he “will assume that by the time I return you 

will have served all parties at [the UPS location],” this is not authorization on Klein’s 

behalf.  The Court is unaware of any case law, and Plaintiff cites to none, that 

supports the creation of an agency relationship based on the words of a third party, 

and the Court declines to construe Klein’s silence as acquiescence or an implicit 

authorization as Plaintiff suggests.  Moreover, that Klein actually received notice of 

this action against him is not enough to cure the improper service.  See Zen Music, 

Inc. v. CVS Corp., No. 98 CIV. 4246, 1998 WL 912102, at *2 (S.D.N.Y. Dec. 30, 1998) 

(“Actual receipt of notice alone, however, cannot cure an otherwise defective 

service.”).   

Further, that the UPS Store clerk Ryan Magee stated that he was authorized 

to accept service on behalf of Klein does not change the Court’s determination, as  

“[a]n agent’s statements as to his authority to accept service are insufficient to prove 

either appointment or authorization by law.”  Chandler v. Fontaine, No. 1:07-CV-251, 

2008 WL 4642251, at *2 (D. Vt. Oct. 15, 2008).  Rather, “[s]omething more than mere 

acceptance of service by a purported agent is necessary to demonstrate an agency 

relationship,” which is wholly lacking here.  Chandl Davis v. Boykin Mgmt. Co., No. 

CIV-91-359E, 1992 WL 10520, at *2 (W.D.N.Y. Jan. 7, 1992).  
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 Accordingly, the Court recommends that Defendants’ Motion be granted as to 

Defendant Klein.  

C. Matthew Aworeni  

Next, the Court turns to Defendant Aworeni, a citizen of the United Kingdom.  

See Aworeni Aff. § 6.  As set forth above, the Hague Convention governs service upon 

this foreign citizen abroad, as both the United States and the United Kingdom are 

signatories.  See Felice Feder Oriental Art, Inc. v. Scanlon, No. 81 CIV. 5168, 1983 

WL 13709, at *2 (S.D.N.Y. Dec. 8, 1983) (“The United States and the United Kingdom 

are signatories to and are bound by the Convention on Service Abroad of Judicial and 

Extra–Judicial Documents in Civil and Commercial Matters . . . also known as the 

Hague Convention . . . .”).  

As an initial matter, the Court notes that Plaintiff fails to establish, as a matter 

of law, that service on an authorized agent is permissible under the Hague 

Convention.  As explained supra, the Hague Convention permits service in the United 

Kingdom through the Central Authority, consular channels, mail, or “by a method 

prescribed by [the United Kingdom’s] internal law for the service of documents in 

domestic actions upon persons who are within its territory.”  Hague Convention (Arts. 

5, 6, 8, 9, 10); see also Burda Media, Inc., 417 F.3d at 300 (stating methods of service 

pursuant to the Hague Convention).  There is no indication that Aworeni was served 

pursuant to the Central Authority, consular channels, or mail.  Thus, service may 

only be deemed proper if the internal law of the United Kingdom permits service upon 

an authorized agent.  Plaintiff, however, does not argue that this method of service is 

Case 2:16-cv-00883-DRH-SIL   Document 46   Filed 04/11/17   Page 16 of 20 PageID #: 181



17 
 

permissible under United Kingdom law and the Court declines to make this 

argument for him.  Accordingly, Kelly has not met his burden of establishing 

adequate service on Aworeni.  

Nonetheless, even assuming that the laws of the United Kingdom permit 

service upon an authorized agent, Plaintiff has not set forth sufficient facts to 

establish an agency relationship.  Like his co-Defendants, Aworeni has submitted an 

affidavit stating that he has never lived in the United States, let alone the UPS Store, 

did not rent a box at the location, and never authorized service of process upon him 

there.  Id. at ¶¶ 5-7.  And, like Defendant Klein, Aworeni never stated in the Email 

that he authorized service upon him at the UPS Store, as he was only copied on the 

Email three days after service was completed.  See Email.  Moreover, as set forth 

above, the Court declines to find Tidrow’s statement that service can be completed on 

“all parties” sufficient to bind Aworeni to an agency relationship, and Ryan Magee’s 

sole indication that he was authorized to accept service on Aworeni’s behalf is 

inadequate on its own to create such a relationship.  As such, Kelly again fails to meet 

his burden that service upon Aworeni was proper.  See Zen Music, 1998 WL 912102, 

at *3 (“The plaintiff bears the burden, however, of showing a basis for an inference 

that the defendant has authorized a particular person to accept service of process on 

its behalf.”). 

Accordingly, for the reasons set forth above, the Court recommends that 

Defendants’ Motion to Quash Service upon Defendant Aworeni be granted.  
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D. Honeyfield Investments Ltd. 

Finally, the Court turns to Defendant Honeyfield, a United Kingdom private 

limited company of which Aworeni is principal and a director.  Considering that 

Plaintiff served this Defendant in the United States, service upon it is proper if in 

accordance with Federal Rule of Civil Procedure 4(h)(B), which permits service upon 

an officer of a corporation or any other agent authorized to accept service of process.  

See Fed. R. Civ. P. 4(h)(B).  

Applying the standards set forth above, Plaintiff also fails to meet his burden 

as to Defendant Honeyfield.  Although the Federal Rules permit service upon the 

entity’s officer, see Fed. R. Civ. P. 4(h)(B), the Court already determined that service 

upon Aworeni is ineffective.  Further, Plaintiff fails to set forth facts that the UPS 

Store clerk was an authorized agent of the limited company.  Honeyfield, through 

Aworeni, submitted an affidavit explaining that it does not have any agents 

authorized to accept service in the United States, and did not rent a P.O. Box at the 

UPS Store.  See Honeyfield Aff. ¶¶ 5-6.  Plaintiff once again points to the Email as 

proof of an authorization, but, as set forth above, this correspondence is insufficient 

to establish an agency relationship between Honeyfield and the UPS Store.  At no 

point during the Email communication did any officer, director, or other agent write 

that Honeyfield authorizes services upon it at that location.  And, although Tidrow 

represented that service of process could be made upon “all parties” at the UPS Store, 

neither Plaintiff nor Defendants contend that Tidrow was an officer or agent of 

Honeyfield.  As such, Defendants’ motion should be granted as to Honeyfield.  See 
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Zim Integrated Shipping Servs., Ltd. v. Knott, No. 12 CIV. 3478, 2013 WL 500636, at 

*1 (S.D.N.Y. Feb. 11, 2013) (declining to find service at a UPS store proper where 

“there is no basis in the submissions to this Court to conclude that service upon the 

UPS store clerk constituted valid service upon [two limited liability companies].”); 

Am. Inst. of Certified Pub. Accountants v. Affinity Card, Inc., 8 F. Supp. 2d 372, 376 

(S.D.N.Y. 1998) (“The burden is on the plaintiff to show a basis for an inference that 

the defendant has authorized a particular person to accept service of process on its 

behalf.”).  

Accordingly, the Court recommends that Defendants’ Motion to Quash be 

granted as to Defendant Honeyfield.  

IV. EXTENSION OF TIME TO SERVE 

Plaintiff has not, in his opposition, requested an extension of time to serve 

Defendants.  Nonetheless, the Court notes that even if service is found insufficient, 

“dismissal is not mandatory but rather within the court’s discretion.”  Philippe Nyc I 

LLC v. Philippe W. Coast, LLC, No. 14 CIV. 9858, 2016 WL 1183669, at *4 (S.D.N.Y. 

Mar. 24, 2016); see also Darden, 191 F. Supp. 2d at 387 (“If service of process was not 

sufficient, the Court has discretion to dismiss the action, but dismissal is not 

mandatory.”).  Accordingly, the Court exercises this discretion and recommends that 

Kelly be granted 30 days to properly serve Defendants Klein, Aworeni, and 

Honeyfield.   
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V. CONCLUSION 

For the reasons set forth above, the Court respectfully recommends that:  (1) 

the Motion to Quash be denied as to Defendant Tidrow; (2) the Motion to Quash be 

granted as to Defendants Klein, Aworeni, and Honeyfield; and (3) Plaintiff be given 

30 days to properly serve Defendants Klein, Aworeni, and Honeyfield.  

VI. OBJECTIONS 

A copy of this Report and Recommendation is being served on all parties by 

electronic filing on the date below.  Any objections to this Report and 

Recommendation must be filed with the Clerk of Court within fourteen days of receipt 

of this report.  Failure to file objections within the specified time waives the right to 

appeal the District Court’s order.  See 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 6(a), 72; 

Ferrer v. Woliver, No. 05-3696, 2008 WL 4951035, at *2 (2d Cir. Nov. 20, 2008); 

Beverly v. Walker, 118 F.3d 900, 902 (2d Cir. 1997); Savoie v. Merchants Bank, 84 

F.3d 52, 60 (2d Cir. 1996). 

Dated: Central Islip, New York 
  April 11, 2017  

 
s/ Steven I. Locke 
STEVEN I. LOCKE 
United States Magistrate Judge 
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