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SPECIAL MASTER’S REPORT AND RECOMMENDATION ON PLAINTIFFS’ 

MOTION TO FIND THAT BAYERISCHE MOTOREN WERKE AG  

HAS BEEN SERVED, OR IN THE ALTERNATIVE,  

TO SERVE IT UNDER FEDERAL RULE 4(f)(3)  

 

This matter came before the Special Master on Plaintiffs’ Motion to Find That 

Bayerische Motoren Werke AG (“BMW AG”) has Been Served, or in the Alternative, to Serve 

it Under Federal Rule 4(f)(3).  ECF No. 1351.  The undersigned has considered Plaintiffs’ 

motion, BMW AG’s response (ECF No. 1364), BMW of North America, LLC’s (“BMW NA”) 

limited response (ECF No. 1365), and Plaintiffs’ reply (ECF No. 1371), as well as the parties’ 

arguments during a hearing conducted on March 20, 2017 (Hr’g Tr., Attach. 1).  For the reasons 

stated below, and based on the record developed, the undersigned recommends that the Court 

should deny Plaintiffs’ motion to find that BMW AG has been served, grant Plaintiffs’ motion 

for alternative service of BMW AG under Federal Rule of Civil Procedure 4(f)(3), and 

authorize Plaintiffs to serve BMW AG through its U.S. counsel. 
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I. BACKGROUND 

A. The Structure of BMW AG and BMW NA 

 BMW AG is a corporation organized under the laws of the Federal Republic of 

Germany with its principal place of business in Munich, Bavaria, Germany.  BMW AG designs 

and manufacturers BMW brand motor vehicles.  ECF No. 1365-1 ¶ 5.  BMW NA is a Delaware 

limited liability company with its headquarters in New Jersey.  Id. ¶ 3.  BMW NA is the 

authorized distributor of new BMW motor vehicles in the United States.  Id. ¶ 3.  CT 

Corporation System is BMW NA’s designated agent for service of process in the State of 

Delaware.  ECF No. 1365-2 ¶ 2.  CT Corporation System is not, however, the designated agent 

of BMW AG.  Id. 

B. Efforts to Serve in a California Suit That Later Became Part of This MDL. 

On October 27, 2014, a class action complaint was filed in the United State District 

Court for the Central District of California styled Takeda, et al. v. Takata Corporation, et al., 

No. 2:14-cv-08324-CBM-AS.  ECF No. 1351-1.  That complaint sought to establish a 

nationwide and statewide class against various entities, including BMW AG and BMW NA, 

arising from defective airbags in motor vehicles.  Id., at 2.  On November 13, 2014, the Takeda 

plaintiffs attempted to serve BMW AG under California law through its alleged “general 

manager,” BMW NA, by delivering the complaint and summons to BMW NA’s designated 

agent for service of process, CT Corporation System.  ECF Nos. 1351, at 3; 1351-2, at 1.  

Thereafter, the Takeda plaintiffs’ process server submitted a Proof of Service to the United 

States District Court for the Central District of California.  Id. 

On the same day that the process server delivered the Takeda complaint and summons, 

CT Corporation System wrote a letter to Ronald Tellis, who is the lead attorney for the Takeda 

plaintiffs and a current member of Plaintiffs’ Steering Committee in this matter, informing him 
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that BMW AG “is not listed on [CT Corporation’s] records or on the records of the State of 

[Delaware].  CT was unable to forward.”  ECF No. 1365-2 ¶ 4.  As a result, CT Corporation 

System refused to accept service and did not forward the Takeda complaint and summons to 

BMW NA or any other entity.  Id. ¶¶ 4-5.  Takeda was subsequently transferred on February 

9, 2015, to this Court and became part of this multidistrict litigation. ECF No. 1351-3.  

Plaintiffs filed their Amended Consolidated Complaints for the personal injury track and 

economic loss track in this multidistrict litigation on April 30, 2015.  ECF Nos. 543 and 544. 

C. Plaintiffs’ Efforts to Serve BMW AG in This Consolidated MDL. 

After Takeda was transferred into this multidistrict litigation, Plaintiffs engaged APS 

International, Limited (“APS”), a litigation support company, in April 2016 to serve BMW 

AG with the Amended Consolidated Complaint in accordance with the Hague Convention on 

the Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial Matters, 

Nov. 15, 1965, 20 U.S.T. 361, 658 U.N.T.S. 163 (“Hague Convention”).  ECF No. 1351-8 ¶ 

2.  APS translated Plaintiffs’ consolidated 453 page complaint into German and shipped it, 

along with other required documents, on August 11, 2016, to the President of the Higher 

Regional Court Munich (“Munich Court”), which is the German Central Authority designated 

to handle all Hague Convention service requests for entities located in Bavaria.  ECF No. 1351-

8 ¶ 3.  Plaintiffs have represented that the process had cost more than $25,000 and had took 

longer than six months.  ECF No. 1351, at 2, 9. 

The Munich Court responded on October 19, 2016, in a letter written in German, which 

APS subsequently translated into English, and denied the Plaintiffs’ request for service for 

several reasons.  ECF No. 1351-8 ¶¶ 4, 6-9.  First, the Munich Court stated that the complaint 

requested “payment of statutory penalties to the class members,” that such penalties “should 

be allocated to public law,” and that “a purely civil or commercial matter as defined in the 
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Hague Service Convention is not given.”  ECF No. 1351-8, at 8.  Second, the Munich Court 

observed that the complaint asserted claims for “compensatory and punitive damages” under 

the laws of the State of Iowa, and that such claims might be subject to a “split recovery statute.”  

Id.  Finally, the Munich Court concluded that the defendants would be “obligated to establish 

a fund,” but that such a liability fund could only be established by German authorities, and 

therefore service was refused “due to the reasons in Article 13 of the Hague Service 

Convention.”  Id., at 9.1  

D. The Instant Motion 

On January 11, 2017, Plaintiffs filed the present motion with the Court requesting a 

finding that BMW AG was effectively served in Takeda through its “general manager” under 

California law or, alternatively, to allow Plaintiffs to serve BMW AG through its United States 

counsel pursuant to Federal Rule of Civil Procedure 4(f)(3).  ECF No. 1351.  BMW AG and 

BMW NA then filed their responses on January 25, 2017.  ECF Nos. 1364, 1365.  Plaintiffs 

filed their reply on February 1, 2017.  ECF No. 1371.  The Court referred Plaintiffs’ motion to 

the undersigned on February 17, 2017.  ECF No. 1393. 

II. LEGAL STANDARDS  

“There are two rules of federal civil procedure that apply to service of process upon an 

international entity located outside of United States jurisdiction: Fed. R. Civ. P. 4(f) (Service 

Upon Individuals in a Foreign Country) and Fed. R. Civ. P. 4(h) (Service of Process Upon 

Corporations and Associations).”  Prewitt Enters., Inc. v. Org. of Petroleum Exporting 

Countries, 353 F.3d 916, 921 (11th Cir. 2003).  Rule 4(h)(2) provides that a foreign corporation 

                                                 
1 Article 13 states that even if a service request complies with the terms of the Hague 

Convention, the recipient nation may deny it if “compliance would infringe its sovereignty or 

security.”  
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may be served “in an any manner prescribed by Rule 4(f) for serving an individual, except for 

personal delivery. . . .”  The relevant provisions of Rule 4(f), in turn, provide: 

(f) Serving an Individual in a Foreign Country. Unless federal law provides 

otherwise, an individual—other than a minor, an incompetent person, or a 

person whose waiver has been filed—may be served at a place not within any 

judicial district of the United States: 

(1) by any internationally agreed means of service that is reasonably calculated 

to give notice, such as those authorized by the Hague Convention on the Service 

Abroad of Judicial and Extrajudicial Documents; [or] 

* * * 

(3) by other means not prohibited by international agreement, as the court 

orders. 

 Courts have clearly stated that Rule 4(f)(3) is not merely a “last resort” to be used only 

after other methods of service have failed; on the contrary, Rule 4(f)(3) stands on equal footing 

with the other service methods enumerated in Rule 4(f).  Brookshire Bros., Ltd. v. Chiquita 

Brands Int’l, Inc., No. 05–CIV–21962, 2007 WL 1577771, at *2 (S.D. Fla. May 31, 2007) 

(quoting Rio Props., Inc. v. Rio Int’l Interlink, 284 F.3d 1007, 1015 (9th Cir. 2002)); accord 

AngioDynamics, Inc. v. Biolitec AG, 780 F.3d 420, 429 (1st Cir. 2015) (“By its plain terms, 

Rule 4(f)(3) does not require exhaustion of all possible methods of service before a court may 

authorize service by ‘other means.’”).  Thus, “[s]ervice may be accomplished under Rule 

4(f)(3) as long as it is (i) ordered by the court, and (ii) not prohibited by an international 

agreement.”  U.S. Commodity Futures Trading Comm’n v. Aliaga, 272 F.R.D. 617, 619 (S.D. 

Fla. 2011) (citing Rio Props., Inc., 284 F.3d at 1014).  “No other limitations are evident from 

the text.”  Id.  “In fact, as long as court-directed and not prohibited by an international 

agreement, service of process ordered under Rule 4(f)(3) may be accomplished in 

contravention of the laws of the foreign country.”  Fru Veg Mktg., Inc. v. Vegfruitwork Corp., 

896 F. Supp. 2d 1175, 1182 (S.D. Fla. 2012) (citing Rio Props., Inc., 284 F.3d at 1014); see 
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also Freedom Watch, Inc. v. Org. of Petroleum Exporting Countries, 766 F.3d 74, 84 (D.C. 

Circ. 2014) (holding that the “district court retains discretion under Rule 4(f)(3) to authorize 

service even if the alternate means would contravene foreign law”).  Nonetheless, if an 

alternative method does not comply with foreign law, the district court should make “an earnest 

effort ... to devise a method of communication that . . . minimizes offense to foreign law.”  

Prewitt Enters., Inc., 353 F.3d at 927 (quoting Fed. R. Civ. P. 4 advisory committee’s note 

(1993)). 

Moreover, the district court has the sound discretion to determine “when the 

particularities and necessities of a given case require alternate service of process under Rule 

4(f)(3).  Aliaga, 272 F.R.D. at 619 (quoting Rio Props., Inc., 284 F.3d at 1016).  “The 

alternative method of service, however, must comport with constitutional notions of due 

process.”  Id. at 620.  This requires the alternative means of service to “be reasonably 

calculated, under all the circumstances, to apprise the interested parties of the pendency of the 

action and afford them an opportunity to present their objections.”  Rio Props., Inc., 284 F.3d 

at 1016–17 (quoting Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950)). 

In applying Rule 4(f)(3), this Court has previously authorized several different methods 

of service on foreign defendants: service through FedEx and email, TracFone Wireless, Inc. v. 

Bitton, 278 F.R.D. 687, 692-693 (S.D. Fla. 2012); service by publication on the Internet, 

Abercrombie & Fitch Trading Co. v. 7starzone.com, No. 14-60087-CIV-COOKE/Turnoff, 

2014 WL 11721486, at *2 (S.D. Fla. Mar. 11, 2014); and service to a foreign defendant’s U.S. 

counsel via Fed Ex, U.S. mail, or email, Aliaga, 272 F.R.D. at 621; Fru Veg Mktg., Inc., 896 

F. Supp. 2d at 1183.  
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III. ANALYSIS 

A. The Hague Convention is Not Applicable and Therefore Does Not Prohibit 

Plaintiffs’ Requested Service. 

According to the plain language of Rule 4(f)(3), the undersigned must begin the 

analysis by deciding whether Plaintiffs’ proposed alternate service method, i.e., service on 

BMW AG through its U.S.-based counsel, is “prohibited by international agreement.”  The 

parties both acknowledge that the Hague Convention is the operative “international 

agreement,” but they disagree as to whether it is applicable to Plaintiffs’ claims.  Plaintiffs 

argue that despite their best efforts, including the expenditure of significant time and money, 

the Munich Court already denied their request for service, thereby rendering the Hague 

Convention inapplicable.  ECF Nos. 1351, at 2-3, 9; 1371, at 2-3.  BMW AG, on the other 

hand, contends that the Hague Convention provides the exclusive method for service of process 

upon German entities, and therefore all other methods of service are “illegal in Germany.”  

ECF No. 1364, at 3.    

In evaluating the parties’ countervailing arguments, the undersigned is mindful of the 

Advisory Committee Notes to Rule 4, which dictate that “[u]se of the [Hague] Convention 

procedures, when available, is mandatory if documents must be transmitted abroad to effect 

service.”  See Fed. R. Civ. P. 4 advisory committee’s note (1993) (emphasis added) (citing 

Volkswagenwerk Aktiengesellschaft v. Schlunk, 486 U.S. 694 (1988)).  But, conversely, the 

Advisory Committee Notes explicitly acknowledge that Rule 4(f)(3) service is appropriate 

when Hague Convention service is unavailable or impractical.  See Fed. R. Civ. P. 4 advisory 

committee’s note (1993) (noting, for example, that service under Rule 4(f)(3) would be 

warranted based on “the refusal of the Central Authority to serve a complaint seeking punitive 

damages”); accord In re S. Afr. Apartheid Litig., 643 F. Supp. 2d 423, 433 (S.D.N.Y. 2009) 
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(“Court-directed service is particularly appropriate where a signatory to the Hague Service 

Convention has ‘refused to cooperate for substantive reasons’”); Gorung v. Malhotra, 279 

F.R.D. 215, 218 (S.D.N.Y. 2011) (rejecting the argument that the Supreme Court’s decision in 

Volkswagenwerk dictates that the Hague Convention provides “the only available and proper 

method of service,” and finding that alternate service under Rule 4(f)(3) is proper if Hague 

Convention service fails) (emphasis added).   

After carefully considering this matter, the undersigned concludes that the Hague 

Convention is not applicable to Plaintiffs’ claims because the Munich Court’s ruling is 

dispositive on that issue.  It logically follows, therefore, that Plaintiffs’ requested service is not 

“prohibited by international agreement.”2  In reaching this decision, the undersigned found the 

case of United States ex rel. Bunk v. Birkart Globistics GmbH & Co. to be highly instructive 

and directly on point.  1:02-CV-1168, 2010 WL 423247 (E.D. Va. Feb. 4, 2010).  In Bunk, the 

plaintiffs attempted to serve a False Claims Act complaint on multiple German corporations 

through the Hague Convention.  Id. at *1.  Despite plaintiffs’ efforts, the Frankfurt Appeals 

Court concluded that the action was not a “civil or commercial matter” because it sought treble 

or punitive damages not only in plaintiffs’ name, but also in the name of the U.S. government, 

                                                 
2 Even assuming arguendo that the Hague Convention applied to Plaintiffs’ claims, it 

still would not prohibit their proposed service method.  The Hague Convention does not 

specifically discuss, let alone prohibit, service on counsel.  See In re S. Afr. Apartheid Litig., 

643 F. Supp. 2d 423, 434 (S.D.N.Y. 2009) (“Although Germany has objected to specific 

forms of service otherwise enumerated in the Hague Convention, it has not expressly barred 

alternative forms of effective service not referenced in the Hague Convention.”); United 

States ex rel. Bunk, 2010 WL 423247, at *4 (“service on local counsel and through 

publication in Germany is not prohibited by the Hague Convention”).   
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apparently rendering it a “public law” claim under German law.  Id. at *2-*3.  Consequently, 

the plaintiffs requested the U.S. district court to order alternate service under Rule 4(f)(3).  Id.  

In considering the plaintiffs’ request for alternate service, the district court in Bunk 

concluded, for several different reasons, that the Frankfurt Appeals Court’s “judgment [was] 

dispositive on the issue of whether the Hague Convention applies to service abroad in this case, 

even though an American court would undoubtedly consider this action ‘a civil or commercial 

matter’ within the American legal system.”  Id. at *3.  First, “Article 4 of the Hague Convention 

itself specifically assigns to the German Central Authority the authority to decide whether the 

requested service in Germany is covered by the Hague Convention.”  Id.  Second, “in deferring 

to the decisions of the German authorities, [the] Court promotes, rather than undermines, 

comity between participating countries, without offending the constitutional requirements 

embedded in Rule 4(f) . . .”  Id. at * 4.  Third, “as a practical matter, [the] Court has no practical 

ability to require the German Central Authority to effect service under an international 

convention that it has determined does not apply.”  Id.  Finally, “[the] court’s de novo 

determination of whether the Hague Convention applies, after German authorities had decided 

that it does not, would effectively frustrate the intended purpose of Rule 4(f).”  Id.  Thus, the 

Bunk court concluded that “[a]s the Hague Convention does not apply, service on local counsel 

and through publication in Germany is not prohibited by the Hague Convention, meets 

constitutional muster under the circumstances of this case, and is otherwise appropriate.”  Id.  

 BMW AG attempts to distinguish Bunk by stating it involved alleged False Claims Act 

violations which sought treble damages on behalf of the United States government, whereas 

Plaintiffs’ Complaint seeks damages involving “private rights,” rather than damages on behalf 

of the U.S. government.  ECF No. 1364, at 8-9.  BMW AG also quotes language from the 

Frankfurt Appeals Court’s decision, excerpted from Bunk, indicating that the Hague 
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Convention does “extend[] in principle to claims for punitive damages . . . insofar as [they] are 

to be  paid to the creditor and not, for example, to the state or other institutions.”  Id. at 1-2.   

BMW AG then concludes that “Plaintiffs have not provided any legal authority that suggests 

the Hague Service Convention, as ratified by Germany, does not apply to Plaintiffs’ claims.” 

The undersigned rejects this argument. Plaintiffs did provide compelling legal authority: a 

written opinion from the Munich Court, and a translated copy thereof, which squarely rejects 

BMW AG’s argument that the Hague Convention applies to Plaintiffs’ “private rights” claims.   

 BMW AG advances other arguments to convince the undersigned that the Munich 

Court’s order is not controlling, or that alternate service is not warranted.  First, BMW AG 

invites the undersigned to infer that the Munich Court’s ruling must have been based upon 

faulty or incorrect information provided by Plaintiffs.  ECF No. 1364, at 10-12.  BMW AG 

highlights, for example, that the Munich Court’s decision was based on its apparent 

understanding that Plaintiffs’ Complaint contained “public law” claims, Iowa state law claims, 

and also requested the establishment of a “fund.”  Id. at 10.  BMW AG contends that all these 

underpinnings for the Munich Court’s decision are incorrect, and therefore infers that 

“Plaintiffs failed, whether in translation or otherwise, to provide the German Court with the 

accurate factual circumstances of the matter.”  Id. 3  

There are two fundamental problems with BMW AG’s argument.  First, BMW AG has 

not provided any evidence that the translation provided by Plaintiffs was inaccurate, or that 

                                                 
3 BMW AG refined its position at the hearing on this motion, stating that it was not 

accusing Plaintiffs of providing false or misleading information, but instead suggesting that 

Plaintiffs had reason to know that the Munich Court misunderstood the complaint.  Attach. 1, 

at 26-27.  For the reasons explained in Bunk, the undersigned does not think it is appropriate 

to conclude that the Munich Court misunderstood the Complaint merely because its 

reasoning didn’t comport with American jurisprudence.    
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Plaintiffs otherwise failed to comply with the requirements of the Hague Convention.  

Plaintiffs, on the other hand, have provided a certified, translated copy of their Complaint (ECF 

Nos. 1371-1 to 1371-8), as well as an affidavit from APS establishing that it served the 

complaint, service request and other necessary documents, including translations thereof, on 

German authorities in August 2016 (ECF No. 1351-8).  Based on this record, the undersigned 

has no basis to conclude that Plaintiffs are at fault for the Munich Court’s refusal to serve the 

Complaint pursuant to the Hague Convention. 

Second, BMW AG has argued that Plaintiffs should be required to request a decision 

by the German Higher Regional Court, followed by another appeal.  ECF No. 1364, at 10-11.  

The undersigned rejects this argument.  Nothing in the Hague Convention, as ratified in 

Germany, or in the text of Rule 4(f)(3), suggests that Plaintiffs are required to exhaust all 

available appeals in Germany before pursuing alternate methods of service in the United States.  

And BMW AG failed to cite any cases or other authority supporting such an “exhaustion 

requirement.” 4  

B. Service of Process Through BMW AG’s Counsel in the United States 

Comports with Constitutional Notions of Due Process. 

Having concluded that Hague Convention service is not applicable, and therefore does 

not prohibit Plaintiffs’ proposed alternate method of service, the next inquiry is whether service 

of process through BMW AG’s counsel in the United States comports with constitutional 

                                                 
4 Moreover, to the extent that the Advisory Committee Notes require Plaintiffs to make 

a good faith effort at Hague Convention service before seeking a court order for “alternate 

service” under Rule 4(f)(3), Plaintiffs have done so based on the undisputed facts described in 

Section I.B., supra. Cf. Bazarian Int’l Fin. Assocs., LLC v. Desarrollos Aerohotelco, C.A., 168 

F. Supp. 3d 1, 16-17 (D.D.C. 2016) (“Even if the plaintiff were obliged to attempt service 

under the Hague Convention, this burden would have been satisfied in this case” because the 

plaintiffs’ translated the complaint, provided it to the State Department’s international process 

server, and made extensive, good faith efforts to ascertain the defendant’s address). 
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notions of due process.  To meet this requirement, the alternative method of service “must be 

reasonably calculated, under all the circumstances, to apprise the interested parties of the 

pendency of the action and afford them an opportunity to present their objections.”  Aliaga, 

272 F.R.D. at 620 (quoting Rio Props., Inc., 284 F.3d at 1016–17) (quoting Mullane, 339 U.S. 

at 314).  

Under the specific facts and circumstances of this case, the undersigned finds that 

serving BMW AG’s counsel in the United States via a formal process server5, together with 

publication through appropriate channels in Germany, comports with due process.  The record 

establishes that BMW AG’s counsel in the United States, Norton Rose Fullbright, is 

monitoring the status of this multidistrict litigation, and was apparently authorized by BMW 

AG to enter a special appearance and file documents with this Court when the need arose.  See, 

e.g., ECF No. 1364.  Counsel for BMW AG also corresponded with the undersigned via email 

to schedule a hearing on this motion, and then presented oral arguments.  In light of these facts, 

the undersigned has every reason to believe service on BMW AG’s counsel in the United States 

will “apprise [BMW AG] of the pendency of the action and afford [it] an opportunity to present 

[its] objections.”  Aliaga, 272 F.R.D. at 621.6   

                                                 
5 The undersigned believes that other methods—including service upon BMW AG’s 

counsel via FedEx, U.S. mail, or email—would also satisfy due process, but Plaintiffs 

indicated during the hearing on this motion that they intend to use a process server unless 

BMW AG consents to another method.  See Attach. 1, at 51. 

6 BMW AG’s counsel stated that it “is not authorized to accept service of process on 

behalf of BMW AG in any matter.”  ECF No. 1364, at 10 n. 6.  But, as noted by the D.C. 

Circuit in Freedom Watch v. Org. of Petroleum Exporting Countries, “[a] number of courts 

... have sanctioned service on United States counsel as an alternative means of service under 

Rule 4(f)(3) without requiring any specific authorization by the defendant for the recipient to 

accept service on its behalf.” 766 F.3d at 83 (collecting cases).   
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 This Court has previously concluded that service on a foreign entity’s U.S. counsel 

comports with due process.  See, e.g., Brookshire Bros., Ltd., 2007 WL 1577771, at *1 

(permitting plaintiffs to serve an Ecuadorian corporation through its U.S.-based law firm, and 

noting that alternate service was warranted because plaintiffs’ attempts to perfect service 

through an international process server for over a year had come to naught, trial was steadily 

approaching, extensive discovery would likely be necessary, and there was reason to believe 

that proper notice could be achieved through its U.S. counsel); Fru Veg Mktg., Inc., 896 F. 

Supp. 2d at 1182 (granting the plaintiffs’ motion to serve the foreign defendants’ U.S.-based 

counsel via U.S. mail and email, and string-citing several cases for the proposition that “courts 

around the country have found that, in order to prevent delays in litigation, service upon foreign 

defendants through counsel is appropriate.”); Aliaga, 272 F.R.D. at 621 (“service upon 

[d]efendants via e-mail and through service on local counsel is reasonably calculated to apprise 

[d]efendants of the pendency of this action and afford them an opportunity to present their 

objections”); TracFone Wireless, Inc., 268 F.R.D. at 690 (permitting a Honduran corporation 

to be served via FedEx and by hand-delivery to its attorneys in the United States under Rule 

4(f)(3)); accord United States ex rel. Bunk, 2010 WL 423247, at *4 (“service on local counsel 

and through publication in Germany is not prohibited by the Hague Convention, meets 

constitutional muster under the circumstances of this case, and is otherwise appropriate”).  

As in Brookshire Brothers, Ltd., Plaintiffs attempted to perfect service under Rule 

4(f)(1) in accordance with an international treaty, but hit a roadblock.  Now, practical concerns 

support the conclusion that alternative service under Rule 4(f)(3) is warranted.  Discovery is 

well underway with the other defendants, and Plaintiffs will likely require extensive discovery 

from BMW AG because it is the entity responsible for the design of the allegedly defective 

vehicles.  In light of this, and considering the District Court’s desire to start trial in this matter 
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in 2018 (ECF No. 1429, at 35, 52), Plaintiffs’ requested alternative service under Rule 4(f)(3) 

will help to prevent any further delay, will permit discovery to proceed (if the District Court 

so orders), and will facilitate the parties’ preparation for a trial in 2018.  

C. Plaintiffs’ Requested Service Minimizes Offense To German Law. 

Having concluded that Plaintiffs’ requested service method is consistent with due 

process, the undersigned next considers whether service on BMW AG’s counsel sufficiently 

minimizes offense to German law. See Prewitt Enters., Inc., 353 F.3d at 927 (quoting Fed. R. 

Civ. 4 advisory committee’s notes (1993)) (“[A]n earnest effort should be made to devise a 

method of communication that … minimizes offense to foreign law.”) (emphasis omitted).  

BMW AG emphasizes that “[a]ny methods of service other than direct service through 

Germany’s Central Authority are considered illegal in Germany,” and therefore argues that 

Plaintiffs’ proposed service method threatens the judicial sovereignty of Germany and 

undermines principles of international comity.  ECF No. 1364, at 2 (emphasis in original).  In 

support of this sweeping proposition, BMW AG cites a fairly obscure “country information” 

page on the State Department’s website.  Id., at 5 (citing https://travel.state.gov/content/ travel/ 

en/legal-considerations/judicial/country/germany.html).  Aside from the State Department 

website, BMW AG did not cite to any German law – statute, regulation, rule, executive order, 

or otherwise – prohibiting service through a German entity’s attorney.   

The undersigned will not rely on the cited State Department webpage as it does not 

contain sufficient indicia of reliability.7  The undersigned also disagrees with BMW AG’s 

suggestion that all service methods, other than those specifically enumerated in the Hague 

                                                 
7  The website contains a prominent disclaimer that “the information is provided for 

general information only and may not be totally accurate in a specific case.” 
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Convention, are an affront to German law.  See In re S. Afr. Apartheid Litig., 643 F. Supp. 2d 

at 437 (“Although Germany has expressly forbidden service by judicial agent, by mail, or by 

diplomat—and has implicitly forbidden service of class action lawsuits through a designated 

Central Authority—it has not expressly forbidden numerous other potential avenues to insure 

that a defendant is aware of the allegations against it”).8  Like the courts in Bunk and In re 

South African Apartheid Litigation, the undersigned concludes that service on BMW AG’s 

U.S.-based counsel sufficiently minimizes offense to German law.  Moreover, the undersigned 

finds that Germany’s judicial sovereignty, and principles of international comity, are best 

protected in this case by deferring to the Munich Court’s interpretation of the Hague 

Convention under German law, and by ordering alternate service under Rule 4(f)(3). 

IV. PLAINTIFFS’ ALTERNATE MOTION TO FIND THAT BMW AG WAS 

SERVED IN TAKEDA SHOULD BE DENIED.  

Given that the undersigned has recommended that Plaintiffs should be permitted to 

serve BMW AG under Rule 4(f)(3), and assuming the District Court agrees, it is not necessary 

to decide whether Plaintiffs effectively served BMW AG in Takeda.  Additionally, while 

Plaintiffs have cited ample case law to allow the undersigned to evaluate whether BMW NA 

is BMW AG’s “general manager” under California law, they have not cited any case law to 

support their argument that Rule 4 service effected prior to transfer to multidistrict litigation 

permits them to rely on Rule 5 service in the multidistrict litigation which involves additional 

                                                 
8 For the reasons described above, this case is clearly distinguishable from Prewitt 

Enters., Inc., 353 F.3d at 928 (finding that the lower court did not abuse its discretion in 

denying the plaintiff leave to serve the defendant in a manner that was expressly prohibited 

by Austrian law) (emphasis added) and Freedom Watch, Inc., v. Org. of Petroleum Exporting 

Countries, 107 F. Supp. 3d 134 (D.D.C. 2015) (refusing alternative service under Rule 

4(f)(3) because foreign defendant presented authority from the foreign country expressly 

prohibiting the requested alternative method of service) (emphasis added). 
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plaintiffs and claims.  The undersigned was likewise unable to find any authority for that 

proposition. Because the undersigned’s recommendation of alternative service under Rule 

4(f)(3) will achieve the same result, the undersigned recommends denying Plaintiffs’ motion 

to find that BMW AG has already been served in Takeda. 

V. RECOMMENDATION. 

For the foregoing reasons, the undersigned Special Master hereby recommends that the 

District Court should: 

1. DENY Plaintiffs’ Motion to Find That BMW AG has Been Served in the 

Takeda matter; and 

2. GRANT Plaintiffs’ Motion to Serve BMW AG Under Rule 4(f)(3) through 

BMW AG’s U.S. counsel.  If the Court adopts this Report and 

Recommendation, the Summons and Consolidated Complaint shall be served 

within thirty (30) days via process server upon Steven D. Jasma, Esq. of 

Norton Rose Fulbright. 

PURSUANT TO THE COURT’S ORDER OF APPOINTMENT OF SPECIAL 

MASTER [E.C.F. No. 453], OBJECTIONS TO THE SPECIAL MASTER’S REPORT AND 

RECOMMENDATION MUST BE FILED WITHIN 5 DAYS OF THE FILING OF THE 

REPORT, WITH A RESPONSE DUE BY OPPOSING COUNSEL WITHIN 5 DAYS OF 

THE FILING OF OBJECTIONS. 

 Respectfully Submitted this day 24th of March, 2017.  

 

     s/ Ryan K. Stumphauzer  ___  

     Ryan K. Stumphauzer, Esq. (Florida Bar No. 12176) 

Special Master  

     rstumphauzer@sslawyers.com  

     Stumphauzer & Sloman, PLLC  

     SunTrust International Center 
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     One SE 3rd Avenue, Suite 1820 

     Miami, FL 33131 

     Tel: (305) 371-9686 

     Fax: (305) 371-9687      
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