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Richards C.J.S.  

I. INTRODUCTION  

[1] Darin Bulmer commenced a proposed class action by statement of claim and then served 

the claim on the three named defendants. He purported to serve Nissan Motor, a Japanese 

company, by way of having a commercial courier deliver a copy of the statement of claim in 

Japan.  

[2] Mr. Bulmer then applied, pursuant to s. 4(2) of The Class Actions Act, SS 2001, c C-

12.01 [Act], to the Chief Justice of the Court of Queen’s Bench for the appointment of a judge to 

manage the class action proceedings. The Chief Justice declined to make the appointment on the 

basis that Nissan Motor had not been properly served. 

[3] Mr. Bulmer appeals. He argues that the Chief Justice had no authority under the Act to 

make the appointment of a certification judge contingent on the service of the statement of claim 

on Nissan Motor. In addition, Mr. Bulmer contends the Chief Justice should have heard 

submissions from the parties before deciding that service on Nissan Motor was not effective. 

Finally, and in any event, Mr. Bulmer contends the Chief Justice erred in his interpretation of the 

governing law. In his submission, Nissan Motor was properly served pursuant to Article 10(a) of 

the Hague Convention of 15 November 1965 on the Service Abroad of Judicial and Extrajudicial 

Documents in Civil or Commercial Matters [Hague Service Convention]. 

[4] As explained below, Mr. Bulmer’s appeal must be dismissed. First, a chief justice has the 

authority to decline to appoint a certification judge until all of the defendants in a proposed class 

action have been properly served. Second, although it would have been appropriate to have given 

Mr. Bulmer and Nissan Motor an opportunity to make submissions on the question of whether 

Nissan Motor had been properly served, that is ultimately of no moment. Third, given the 

requirements of The Queen’s Bench Rules, service on Nissan Motor was not effective. 

20
17

 S
K

C
A

 1
9 

(C
an

LI
I)



 Page 2  

 

II. THE HAGUE SERVICE CONVENTION 

[5] The Hague Service Convention is a multi-lateral international agreement intended to 

improve and clarify proceedings in civil and commercial matters where there is a need to 

transmit documents for service abroad.  

[6] The key innovation of the Convention is a system of “central authorities” as a means of 

serving documents. Pursuant to Article 2 of the Convention, each contracting state designates a 

central authority to coordinate requests for service. Article 3 provides that the authority, or other 

competent judicial officer under the law of an originating state, shall forward documents 

intended for service to the central authority of the state where service is to be effected. The 

central authority of the state addressed, as per Article 5, will then serve the document or arrange 

for it to be served by an appropriate officer. Article 6 goes on to provide that the central authority 

will complete a certificate verifying service and forward it directly to the party who sought to 

have service effected.  

[7] The Convention also identifies other methods of service. For example, Article 8 provides 

that a contracting state is free to effect service of documents upon persons abroad directly 

through its diplomatic or consular agents.  

[8] Article 10 is of central importance to this appeal. It refers to documents being sent by 

“postal channels”: 

Article 10 

Provided the State of destination does not object, the present Convention shall not 

interfere with –   

a) the freedom to send judicial documents, by postal channels, directly to persons abroad, 

b) the freedom of judicial officers, officials or other competent persons of the State of 

origin to effect service of judicial documents directly through the judicial officers, 

officials or other competent persons of the State of destination, 

c) the freedom of any person interested in a judicial proceeding to effect service of 

judicial documents directly through the judicial officers, officials or other competent 

persons of the State of destination. 
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III. THE RULES 

[9] The Queen’s Bench Rules set out the various ways in which a document may be served 

outside of Saskatchewan. Rule 12-11 identifies three options in this regard: 

12-11(1) Service of a document outside Saskatchewan may be effected:  

(a) in the manner provided by these rules for service in Saskatchewan if it is not 

incompatible with the law of the jurisdiction where service is made;  

(b) in the manner provided by the law of the jurisdiction where service is made; or  

(c) in the manner provided in rule 12-12.  

(2) Service of a document in the manner provided for service in Saskatchewan is deemed 

to be valid service unless the person served shows that the service is incompatible with 

the law of the jurisdiction where service is made. 

[10] Rule 12-12, referred to in Rule 12-11(1)(c), breathes life into the central authority model 

contemplated by the Hague Service Convention: 

12-12(1) In this rule:  

“document” means a judicial or extra-judicial document in a civil or commercial 

matter;  

“Hague Convention” means the Convention on the Service Abroad of Judicial and 

Extra-judicial Documents in Civil or Commercial Matters, signed at The Hague on 

November 15, 1965; 

“state” means a state outside of Canada that is a signatory to the Hague Convention. 

(2) If a document is to be transmitted abroad for service in a state pursuant to the Hague 

Convention, it must be filed with the local registrar and must be accompanied by:  

(a) a request in Form 12-12A;  

(b) a summary in Form 12-12B;  

(c) a translation of each document in the official language or one of the official 

languages of the state in which service is to be effected;  

(d) a duplicate copy of each document;  

(e) a request that the local registrar transmit each document and the translation in 

duplicate to the state in which service is to be effected; and  

(f) a deposit for fees and disbursements in an amount satisfactory to the local registrar.  

(3) If the local registrar receives the documents, supporting material and deposit 

mentioned in subrule (2), the local registrar shall forward all material to the appropriate 

authority for service as provided for or permitted by the Hague Convention.  

(4) A certificate in Form 12-12C completed and signed by the Central Authority of a 

state, or the designated authority for a state, is proof of service when it shows that service 

has been effected by:  

(a) personal service; or 
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(b) if service cannot be made personally, by a method that is consistent with the 

practice and usage of the state.  

(5) If a certificate in Form 12-12C is not received, judgment may be given under the 

conditions stated in Article 15 of the Hague Convention, and, in the case of urgency, the 

Court may order any provisional or protective measures. 

IV. THE FACTS 

[11] Mr. Bulmer commenced his action by way of a statement of claim issued on October 8, 

2014. The statement of claim named three defendants. The first, Nissan Canada Inc., was alleged 

to be “a corporation organized and in existence under the laws of the Province of Ontario and 

registered to conduct business in Ontario and in Canada”. Nissan Canada Inc.’s corporate 

headquarters were said to be in Mississauga, Ontario. The second, Nissan North America, Inc., 

was alleged to be “a corporation organized and in existence under the laws of the State of 

California and registered with the California Department of Corporations to conduct business in 

California”. Nissan North America, Inc.’s corporate headquarters were described as being in 

Franklin, Tennessee. The third defendant, Nissan Motor Co., Ltd. was said to be a “corporation 

organized under the laws of Japan”. There was no allegation as to where its head office was 

located. 

[12] A copy of the statement of claim was sent to Nissan Motor in a fashion described in an 

“affidavit of service” sworn by Liesa Covill, a legal secretary employed by counsel for 

Mr. Bulmer. Ms. Covill averred that Japan is a party to the Hague Service Convention and that it 

has not objected to Article 10(a) of the Convention which, according to the affidavit, “permits 

service via postal channels”. As a result, said Ms. Covill, “I am entitled to serve the Defendant 

Nissan Motor Co., Ltd., a company registered in Japan, via postal channels”. Her affidavit then 

went on to state as follows: 

4. On October 9
th
, 2014, at approximately 4:00 PM, I served the Defendant 

NISSAN MOTOR CO., LTD., with the Statement of Claim, an original or true 

copy of which was filed in court October 9
th
, 2014 by sending a copy by 

registered mail to: 

Nissan Motor Co., Ltd., 

1-1 Takashima, 1-chome 

Nishi-ku, Yokohama-shi 

Kanagawa 

220-8686     Japan 
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5. On October 16
th
, 2014, I received the post office confirmation of delivery to the 

addressee, attached as Exhibit “C”, by confirmation of their name which was 

given as Kawano and dated October 16
th
, 2014. 

[13] The “post office confirmation of delivery” referred to by Ms. Covill and attached as 

Exhibit “C” to her affidavit was, in fact, a “Tracking Details” document from Purolator, a 

commercial courier. It indicated only that a package had been delivered to “Kawano” at “11” 

Takashima, 1-Chome, Yokohama-Shi, Kanawaga, Japan on October 16, 2014. The exhibit did 

not identify whether the office to which the delivery had been made in Japan was the registered 

office of Nissan Motor. Nor did it indicate the capacity or title of Kawano, the person who 

accepted delivery of the package.  

V. THE DECISION UNDER APPEAL 

[14] Mr. Bulmer applied ex parte to the Chief Justice of the Court of Queen’s Bench pursuant 

to Rule 3-90 for an order designating a judge who, by virtue of s. 4 of the Act, would then 

appoint a representative plaintiff, hear the certification application, and order the service of 

required notices. Rule 3-90 reads as follows: 

3-90 An application to the Chief Justice for the appointment of a designated judge may be made 

without notice and must be made:  

(a) within 90 days after the later of:  

(i) the date on which the statement of defence was served and filed; and  

(ii) the date on which the time prescribed for service and filing of the statement of defence 

expires without it being served and filed; or  

(b) with leave of the Court, at any other time.  

[15] Rule 3-90 reflects the terms of s. 4 of the Act. It is set out below:  

4(1) A resident of Saskatchewan who is a member of a class of persons may commence 

an action in the court on behalf of the members of that class. 

(2) The member who commences an action pursuant to subsection (1) shall: 

(a) apply to the chief justice of the court for the designation of a judge to consider an 

application mentioned in clause (b); 

(b) apply to the judge designated pursuant to clause (a) for an order: 

(i) certifying the action as a class action; and 

(ii) subject to subsection (4), appointing the member as the representative plaintiff 

for the class action; and 
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(c) give notice of the application for certification to the representative plaintiff in any 

multi-jurisdictional class action, or any proposed multi-jurisdictional class action, 

commenced elsewhere in Canada that involves the same or similar subject-matter. 

(3) An application pursuant to clause (2)(b) must be made: 

(a) within 90 days after the later of: 

(i) the date on which the statement of defence was delivered; and 

(ii) the date on which the time prescribed by The Queen’s Bench Rules for delivery 

of the statement of defence expires without it being delivered; or 

(b) with leave of the court at any other time. 

(4) Where it is necessary to do so in order to avoid a substantial injustice to the class, the 

court may appoint a person who is not a member of the class as the representative 

plaintiff for the class action. 

[16] The Chief Justice issued a fiat in which he declined to make the order requested. He 

began by noting it was well settled that an application of the sort filed by Mr. Bulmer ought to be 

considered only after the applicant has filed proof of proper service of the statement of claim on 

each of the defendants. He then went on to quote Rule 12-12.  

[17] That done, the Chief Justice considered Article 10(a) of the Hague Service Convention, 

the provision relied on by Mr. Bulmer. As noted above, it provides that, if the state in which a 

document is to be served does not object, the Convention does not interfere with “the freedom to 

send judicial documents, by postal channels, directly to persons abroad”. He concluded that 

Article 10(a) does not provide an alternative method of acceptable service and wrote as follows: 

[7] Japan’s decision not to oppose Article 10(a) does not mean that Japan has agreed 

that delivering a document by registered mail is valid service in Japan. This is clearly set 

out in Japan’s comments concerning Article 10(a) posted on the Hague Convention 

website and that were also attached to the applicant’s affidavit of service. Those 

comments state in part: 

Nevertheless, as the representative also indicated, the absence of a formal 

objection does not imply that the sending of judicial documents by postal 

channels to addressees in Japan is always considered valid service in Japan. In 

fact, sending documents by such a method would not be deemed valid service in 

Japan in circumstances where the rights of the addressee were not respected. 

[8] Japan’s decision not to object to Article 10(a) may be relevant had Saskatchewan 

allowed for service of a claim by registered mail, but that is not the case. 

[18] In the end, the Chief Justice denied Mr. Bulmer’s application but granted him leave to 

renew it once proof of service of the statement of claim on Nissan Motor had been filed.  
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[19] Mr. Bulmer takes issue with this decision and appeals pursuant to an order of Klebuc J.A. 

granting leave to appeal. See: 2015 SKCA 16. 

VI. ANALYSIS 

[20] Mr. Bulmer’s submissions can be reduced to the following three propositions: (a) the Act 

confers no authority on a chief justice to make proof of service a prerequisite for the appointment 

of a certification judge, (b) the Chief Justice should not have decided the issue of the validity of 

service on Nissan Motor without giving both him and Nissan Motor an opportunity to make 

submissions, and (c) the service on Nissan Motor was, in fact, legally effective by virtue of 

Article 10(a) of the Hague Service Convention. I will consider each of these matters in turn. 

A. The Authority of the Chief Justice 

[21] As noted above, s. 4(2) of the Act provides that the member of a class who commences an 

action shall apply to the Chief Justice of the Court of Queen’s Bench for “the designation of a 

judge” to consider an application for an order certifying the action as a class action, appointing a 

representative plaintiff, and dealing with required notices. 

[22] The leading case dealing with how this authority should be exercised is Adams v 

Canadian Tobacco Manufacturer’s Council, 2009 SKQB 387, 344 Sask R 37 [Adams]. In that 

case, Chief Justice Laing dealt with a request made by way of a letter for the appointment of a 

judge pursuant to s. 4(2). Significantly, proof of service of the statement of claim had been filed 

with respect to only 2 of 16 defendants. Chief Justice Laing refused to appoint a judge and 

explained as follows: 

[7] On this file, and in future applications by counsel acting for plaintiffs seeking the 

designation of a judge pursuant to s. 4 of The Class Actions Act, counsel shall apply only 

after proof of service on all named defendants has been filed on the court file, and the 

application shall be a formal ex parte application as required by the Rules, supported by 

an affidavit which includes an itemization of the dates and place where service on the 

defendants was effected. If there is urgency for the appointment of a designated judge, 

the facts supporting the alleged urgency should be set out in the affidavit. 

[23] Mr. Bulmer argues that the approach adopted by the Court of Queen’s Bench in relation 

to this issue is anomalous. Counsel says that, in other Canadian jurisdictions, a judge is 

automatically appointed to manage a class proceeding on request with no prerequisites 
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concerning service of the statement of claim or otherwise. Mr. Bulmer argues, in effect, that 

s. 4(2) says what it says and that a chief justice has no authority to add on requirements 

concerning the service of the statement of claim. Rather, says Mr. Bulmer, issues relating to 

service should be resolved by the certification judge himself or herself. He contends this would 

be a superior and more efficient way to manage class proceedings.  

[24] I am not persuaded by this line of argument. First, the reality is that there is a connection 

between the service of a statement of claim and the appointment of a certification judge. More 

particularly, s. 4(3)(a) of the Act says an application of the sort in issue here must be made within 

90 days of the date on which the statement of defence was delivered or the expiry of the deadline 

prescribed for the delivery of the statement of defence when one has not been delivered. In other 

words, a chief justice cannot know whether an application made pursuant to s. 4(2) has been 

brought within the prescribed time unless he or she knows both that the statement of claim was 

properly served on all of the defendants and when it was served. 

[25] Second, s. 4(2) requires the class member who commences a class action to “apply to the 

chief justice of the court for the designation of a judge…”. This language, on its face, leaves 

open the possibility that a chief justice will act in something other than a purely mechanical way, 

reflexively appointing a judge simply because an application has been made. It might be a 

different story if s. 4(2) said something like “on the filing of the application of a class member, 

the chief justice of the court shall designate a judge…”.  

[26] Third, the views voiced by chief justices about the utility of generally requiring proof of 

service before appointing a certification judge are entitled to deference. Given the responsibility 

of the Chief Justice to manage the operations of the Court of Queen’s Bench, those views should 

not be lightly second-guessed. Even if there might arguably be other useful ways of handling the 

issue of whether service has been properly effected, it is difficult to reject what Popescul 

C.J.Q.B. said in Currie v Merck Canada Inc., 2013 SKQB 349, 430 Sask R 93: 

[5] It should be noted that the process reflected in The Queen’s Bench Rules and 

Adams, supra, makes practical sense. There is no point in designating a judge to consider 

a class action application before the defendants are served. Involving a judge by 

designating him or her to consider a certification application before all defendants are 

served is not an appropriate utilization of valuable judicial resources. 
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[27] Fourth, I see at least some merit in the notion that requiring all defendants to be served 

before appointing a certification judge reflects an appropriate recognition of the rights of 

defendants. In other words, there is something to the idea that each of the defendants has an 

interest in seeing that all of the parties alleged to share liability are brought before the 

certification judge at the same time. 

[28] As a result, I conclude that s. 4(2) of the Act is not worded so tightly as to preclude a 

chief justice from declining to appoint a certification judge until the defendants have been 

properly served. 

B. The Approach in this Case 

[29] Mr. Bulmer also argues, as I understand it, that the Chief Justice erred in this case by 

deciding the validity of the service that had purportedly been effected on Nissan Motor without 

hearing further submissions. Mr. Bulmer suggests it is a fundamental tenet of justice that both 

sides should have been heard in a matter of this kind. 

[30] There is obviously some irony in Mr. Bulmer’s protest that he and Nissan Motor were not 

given an opportunity to make full submissions. After all, it was he who decided to seek the 

appointment of a certification judge on an ex parte basis. Nonetheless, Mr. Bulmer’s concerns 

are perhaps more understandable when it is remembered that this case is not entirely on all fours 

with Adams.  

[31] As will be recalled, Adams involved a situation where the plaintiff did not even purport to 

have served 14 of 16 defendants. Chief Justice Laing declined to appoint a certification judge 

“only after proof of service on all named defendants has been filed on the court file”. He did not 

go so far, at least expressly, to say that he would also look behind the face of the documents 

purporting to prove service and determine whether the service was, in fact, effective. It might be 

inferred, therefore, that Mr. Bulmer proceeded on the basis that proof of service, regardless of 

the legal merit of that service, was sufficient to satisfy the concerns underpinning the Adams 

decision. 

[32] Judges who entertain ex parte applications enjoy a broad discretion with respect to 

whether they should ask for further written submissions or receive oral argument from the 
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parties. There appears to be no case law that speaks helpfully to this point but it is self-evident 

that the more complex or legally uncertain a matter, the more reluctant a judge should be to deal 

with it on an ex parte basis. 

[33] As it turns out, the question of whether service was properly effected on Nissan Motor 

pursuant to Article 10(a) of the Hague Service Convention does not have a particularly 

straightforward answer. 

[34] To begin, and as will be examined further below, consideration of Article 10(a) in the 

Canadian context raises a basic point (rooted in constitutional considerations) about the extent to 

which the Article has been implemented for purposes of domestic law. 

[35] Turning to the particulars of Article 10(a) itself, there is a first-order question about 

whether, as contended by Mr. Bulmer, the Article creates what might be called a free-standing 

entitlement to transmit documents by mail or whether it merely preserves rights to serve by mail 

that might exist outside the terms of the Convention. This issue has been addressed in cases like 

Brockmeyer v May, 383 F3d 798 (9th Cir 2004), and a line of decisions following it, where a 

number of American courts have taken the position that the validity of the service of a document 

abroad through postal channels depends on the law of the originating forum. This is also the 

view endorsed in the Practical Handbook on the Operation of the Service Convention (The 

Hague, the Netherlands: Hague Conference on Private International Law, 2016).  

[36] A second interpretational difficulty with Article 10(a) stems from its reference to the 

freedom to “send” judicial documents by postal channels. Articles 10(b) and (c) use the term 

“service” rather than “send”. There is an obvious question, therefore, about whether Article 10(a) 

applies to the transmission of an originating document like, as is the case here, a statement of 

claim. The American authorities go both ways on this issue. A series of cases following 

Bankston v Toyota Motor Corporation, 889 F2d 172 (8th Cir 1989) hold that Article 10(a) only 

provides for the sending of documents after service has been effected by another permitted 

method. Another line, following Ackermann v Levine, 788 F2d 830 (2d Cir 1986), takes the 

opposite view. Several Canadian cases suggest “sending” a document includes “service”. 

See: Wilson v Servier Canada Inc. (2002), 58 OR (3d) 753 (Sup Ct) at para 14; Grant v Grant, 
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2003 BCSC 649 at para 21, 38 RFL (5th) 89; Metcalfe Estate v Yamaha Motor Powered 

Products Co., Ltd., 2012 ABCA 240 at para 2, [2012] 12 WWR 425 [Metcalfe Estate]. 

[37] Third, Article 10(a) uses the term “postal channels”. This raises the question of whether 

the use of a commercial courier, like Purolator, the company used by Mr. Bulmer, fits within the 

scope of the Article. There are authorities which hold that a courier is not the equivalent of a 

postal channel. See, for example: Schnurbach c Tiltware, l.l.c., 2015 QCCS 673; Mezitis v 

Mezitis (21 November 1995) 214:98 NYLJ 25 (NY Co Sup Ct). There are also authoritative 

sources that go the opposite way, including the Conclusions and Recommendations Adopted by 

the Special Commission on the Practical Operation of the Hague Apostille, Evidence and Service 

Conventions (28 October to 4 November 2003) at para 56, online: Hague Conference on Private 

International Law <www.hcch.net>. 

[38] Somewhat more generally, I note as well that the specific questions of how Article 10(a) 

operates in relation to the service of documents in Japan, and the significance of Japan’s failure 

to object to the Article, have generated a not insignificant body of academic commentary. See, 

for example: Craig Armstrong, Permitting Service of Process by Mail on Japanese Defendants 

(1991) 13 Loy LA Int’l & Comp L Rev 551; Michael Altman, Mailing Service to Japan: Does 

Article 10(a) of the Hague Convention Authorize a Separate Method? Bankston v. Toyota Motor 

Corp., 889 F.2d 172 (8th Cir. 1989) (1991) 69:2 Wash UL Rev 635. 

[39] In the result, and with the benefit of hindsight, it would have been appropriate in this case 

to have asked the parties for submissions on the question of whether Nissan Motor had been 

properly served. 

[40] All of that said, Mr. Bulmer’s concerns on this front are ones that ultimately do not 

impact the outcome of this appeal. Full argument has now been presented on the issues 

concerning service on Nissan Motor. As Mr. Bulmer himself suggests, it is therefore appropriate 

for this Court to deal with those issues. As a result, the question of whether further submissions 

should have been entertained in the Court of Queen`s Bench is of no bottom-line consequence.  
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C. The Validity of Service on Nissan Motor 

[41] I turn now to the question of whether Nissan Motor was properly served with the 

statement of claim. Mr. Bulmer contends the Chief Justice erred in his assessment of this issue 

and says service was effected pursuant to Article 10(a) of the Hague Service Convention. As 

noted above, Article 10(a) provides that the Convention shall not interfere with “the freedom to 

send judicial documents, by postal channels directly to persons abroad”.  

[42] In order to assess the merits of this argument, it is necessary to begin by underlining the 

basic principles of Canadian treaty powers. To start, I note it is of no import that this case 

concerns a “convention”. At least for present purposes, all agreements between states intended to 

be binding in international law, whether they are referred to as conventions, charters, protocols 

or otherwise, are “treaties”. See: Peter W. Hogg, Constitutional Law of Canada, loose-leaf 

(2016-1) 5th ed Supp, vol 1 (Toronto: Thomson Reuters, 2007) at 11-1. 

[43] A treaty must be made by an entity with international legal personality. In Canada, that is 

the federal government. Only it exercises treaty-making powers. Accordingly, it was Canada that 

acceded to the Hague Service Convention. It did so in 1988. See: Jean-Gabriel Castel & Janet 

Walker, Canadian Conflict of Laws, loose-leaf (Rel 57, Aug 2016) 6th ed, vol 1 (Toronto: 

LexisNexis, 2005) at 11-90. 

[44] However, the formation of treaty obligations must be distinguished from the 

implementation of those obligations. A treaty does not automatically become part of Canadian 

domestic law. It has to be implemented through the provisions of a statute. And, of course, 

statutes must be enacted in accordance with the division of powers prescribed by the Constitution 

Act, 1867, 30 & 31 Vict, c 3.  

[45] Thus, a treaty must be implemented in order for it to be recognized by the courts as 

having an effect for domestic purposes in Canada. This basic point is explained as follows by 

Peter Hogg in Constitutional Law of Canada: 

…[T]he courts of Canada…will not give effect to a treaty unless it has been enacted into 

law by the appropriate legislative body; or, to put the same proposition in another way, 

the courts will apply the law laid down by statute or common law, even if it is 

inconsistent with a treaty which is binding upon Canada. In a case where Canada’s 

internal law is not in conformity with a treaty binding upon Canada, then Canada is in 

breach of its international obligations and may be liable in international law to pay 
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damages or suffer other sanctions, but the breach of a treaty is irrelevant to the rights of 

parties to litigation in a Canadian court. … [at 11-7] 

[46] The only gloss on this proposition is the principle that Canadian courts must interpret 

statutes, if possible, to conform with international law. See: R v Hape, 2007 SCC 26 at para 53, 

[2007] 2 SCR 292. Nonetheless, where a statute is in clear conflict with a treaty and there is no 

ability to read it otherwise, then it must be applied as it reads. See: Constitutional Law of Canada 

at 11-8. 

[47] Mr. Bulmer’s submissions are defeated by these basic principles. He sees Article 10(a) of 

the Hague Service Convention as a self-implementing provision which somehow provided direct 

authority for him to serve Nissan Motor in the manner at issue here. However, this kind of 

thinking does not accord with the root features of Canadian constitutional law. Even assuming 

that Article 10(a) purports to create a free-standing substantive right with respect to how 

documents may be served, those rights are not automatically brought to life in Saskatchewan 

simply because the Convention was acceded to by Canada. It is necessary to look to the laws of 

this province to determine the extent, if any, to which the Convention has been implemented. It 

will affect the rights of Mr. Bulmer and Nissan Motor only to the extent of any such 

implementation.  

[48] With that background, I turn to the Rules which, of course, have been put in place 

pursuant to an authority found in s. 28(1)(b) of The Queen’s Bench Act, 1998, SS 1998, c Q-1.01. 

The provisions of the Rules dealing with service outside of Saskatchewan are of particular note 

and Rule 12-11 is ultimately the key to this appeal. As noted earlier, it sets out the available 

options for service in a case of this kind. For ease of reference, I will reproduce it again: 

12-11(1) Service of a document outside Saskatchewan may be effected:  

(a) in the manner provided by these rules for service in Saskatchewan if it is not 

incompatible with the law of the jurisdiction where service is made;  

(b) in the manner provided by the law of the jurisdiction where service is made; or  

(c) in the manner provided in rule 12-12.  

(2) Service of a document in the manner provided for service in Saskatchewan is deemed 

to be valid service unless the person served shows that the service is incompatible with 

the law of the jurisdiction where service is made. 

[49] It is self-evident that Rule 12-11(c), and through it Rule 12-12, serves to implement the 

central authority mechanism for service that is the key innovation of the Convention. However, 
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assuming arguendo that Article 10(a) of the Convention should be read as involving a free-

standing right to serve documents by postal service, it is also apparent from the terms of Rule 12-

11 that it does not attempt to implement any such method of service.  

[50] Nonetheless, Mr. Bulmer argues that Rule 12-11 can be read as having implemented 

Article 10(a) given the principle that Canadian courts must, if possible, interpret statutes so as to 

make them conform with international law. In this regard, Mr. Bulmer relies principally on Khan 

Resources Inc. v Atomredmetzoloto JSC, 2013 ONCA 189, 361 DLR (4th) 446 [Khan] and 

Metcalfe Estate. But, neither of those decisions are on point and both are readily distinguishable. 

They do not advance Mr. Bulmer’s position. 

[51] Khan concerned a situation where the plaintiffs commenced proceedings in Ontario 

against Russian companies and sought to effect service through the central authority mechanism 

contemplated by the Convention. The Russian government, relying on Article 13 of the 

Convention, refused to act on the basis that compliance with the Convention would infringe 

Russian sovereignty or security. The plaintiffs did not appeal this decision to the Russian courts 

on the advice of their counsel that any such proceeding would be slow, costly, and doomed to 

failure because the result would be driven by political considerations. The plaintiffs also opted 

not to pursue any avenue of relief through Article 14 of the Convention which provides that 

“[d]ifficulties which may arise in connection with the transmission of judicial documents for 

service shall be settled through diplomatic channels”. Rather, the plaintiffs brought an 

application in Ontario for an order validating service on the ground that the statement of claim 

had come to the attention of the Russian companies by various means, including by way of their 

attempt to serve it through the central authority.  

[52] The case was adjudicated against the background of Ontario’s Rules of Civil Procedure, 

RRO 1990, Reg 194, Rule 17.05(3). It says this: 

(3) An originating process or other document to be served outside Ontario in a 

contracting state shall be served, 

(a) through the central authority in the contracting state; or 

(b) in a manner that is permitted by Article 10 of the Convention and that would be 

permitted by these rules if the document were being served in Ontario. 

[53] The Court of Appeal for Ontario held that service could not be validated on the basis 

suggested by the plaintiffs. The Court said the language of Rule 17.05(3) should be understood 
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as providing a complete code for service in contracting states. Then, because the Hague Service 

Convention itself did not contemplate such things, the Court said the request to have service 

effected on the basis requested by the plaintiffs could not be granted. 

[54] Thus, as is apparent, Khan addressed a very different question than the one at stake in this 

appeal. The root issue there was about the wording of Ontario Rule 17.05(3) and the question 

was whether the wording of the Rule prescribed service by means other than those referenced in 

the Convention itself. If anything, the case underlines the notion that this appeal must be resolved 

with careful attention to the language of The Queen’s Bench Rules.  

[55] Metcalfe Estate is similarly unhelpful to Mr. Bulmer. It concerned a claim for damages 

brought in Alberta against various defendants including two Japanese companies. The plaintiffs 

secured an order for service ex juris of the statement of claim “pursuant to the Articles of [the 

Hague Service Convention]”. Concerned about the length of time required for service through 

the central authority method, an attorney practising in Tokyo purported to effect service on the 

Japanese companies by sending them the statement of claim by registered mail. The plaintiffs 

then brought proceedings in Alberta to have that service declared valid.  

[56] The Court of Appeal for Alberta held that service had to have been carried out as per the 

controlling court order, i.e., the statement of claim had to have been served in accordance with 

the Hague Service Convention. The Court also observed that the effect of ordering service 

pursuant to the Convention meant that the Convention alone must be taken to have defined the 

available kinds of service. It then held that the plaintiffs had not served the statement of claim in 

a manner consistent with the Convention and decided, as a result, that service by way of 

registered mail could not be validated. These issues, obviously, are not the ones at play in the 

present appeal. 

[57] Thus, in the end, it is necessary to return to the wording of Rule 12-11 and the question of 

whether that Rule implements Article 10(a) of the Hague Service Convention by incorporating it 

into the Saskatchewan regime governing the service of documents. The answer to that question is 

quite straightforward. There is no reference in Rule 12-11 to the Hague Service Convention as a 

whole or to Article 10(a) in particular. This stands, in sharp contrast to, for example, the Ontario 

rule considered in Khan and quoted above at para. 52. It is also very different than, for example, 
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the Rules in Newfoundland and Labrador which state that an originating document may be 

served “outside the province in a jurisdiction that is a contracting state in a manner permitted 

under the Hague Convention” (Rules of the Supreme Court, 1986, SNL 1986, c 42, Sch D, Rule 

6.08) or the Rules in British Columbia which say that a document may be served outside of 

British Columbia “in a state that is a contracting state under the Convention, in a manner 

provided by or permitted under the Convention” (Supreme Court Civil Rules, BC Reg 168/2009, 

Rule 4-5(10)(c)). See also: Rules of Court, NB Reg 82-73, Rule 19.04; PEI, Rules of Procedure, 

Rule 17.05; Yukon, Rules of Court, OIC 2009/65, Rule 13.  

[58] There is no doubt that Rules 12-11 and 12-12 in combination implement the central 

authority concept found in the Convention. However, they go no further. Even if, as contended 

by Mr. Bulmer, Article 10(a) does in fact involve a free-standing entitlement to serve documents 

internationally by mailing (or couriering) them, that notion has not been incorporated into the 

Rules. Moreover, there is simply no way to read the Rules otherwise.  

[59] It follows that Mr. Bulmer cannot rely on Article 10(a) of the Hague Service Convention 

as a basis for claiming his statement of claim was effectively served on Nissan Motor. 

VII. CONCLUSION 

[60] I conclude that Mr. Bulmer’s appeal must be dismissed.  

[61] Nissan Motor did not appear in this Court. Nissan North America and Nissan Canada 

appeared but only as intervenors. Accordingly, there will be no order with respect to costs. 

 “Richards C.J.S.” 

 Richards C.J.S. 

I concur. “Herauf J.A.” 

 Herauf J.A. 

I concur. “Ryan-Froslie J.A.” 

 Ryan-Froslie J.A.  
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