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I. INTRODUCTION 
 

RCC Ventures, LLC, (“Plaintiff” or “RCC”), submits this Memorandum of Law in 

accordance with the Opinion and Order of the Court dated July 28, 2017 (the “Dismissal Order”) 

together with the declaration of Robert Garson dated August 4, 2017 (“Garson Decl.”) with 

exhibits.  The Dismissal Order required RCC to show cause that service had been made originally 

on Defendant Brandtone Holdings Limited (“Brandtone” or “Defendant”) in accordance with the 

Hague Convention.  It is submitted that the question of Hague Service on a foreign company and 

that of service upon a domestic, wholly owned subsidiary are interwoven to such an extent that the 

Court should not have considered one in isolation. As such, we respectfully move this Court 

pursuant to Fed. R. C. P. 59(e) and Local Civil Rule 6.3 to reconsider its decision in the Dismissal 

Order, since manifest injustice will invariably result. 

II. STATEMENT OF FACTS AND PROCEDURE HISTORY 
 

On March 2, 2017 RCC brought proceedings against Defendant Brandtone Holdings 

Limited (“Brandtone”), an Irish limited liability company, with a principal place of business in 

Dublin.  RCC is a New York based limited liability company with whom Brandtone entered into 

a debt financing agreement which Brandtone subsequently breached.  

The Court issued the requested summons until March 3, 2017. (ECF No. 14). It transpired 

that on or about February 3, 2017 Brandtone had entered into Examinership, arising out of an 

application for the appointment of an examiner pursuant to Companies Act 2014 (Ireland) which 

had been made on January 1, 2017, rendering Hague Convention service, and thereby Fed. R. Civ. 

P. 4(h)(2) service unlawful and impossible.   
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On March 3, 2017 Gerry Halpenny, Esq. of the solicitors firm LK Shields in Ireland 

emailed Robert Garson stating inter alia “I understand that a writ has been issued by RCC against 

Brandtone in the New York courts.” (Garson Decl. Ex. A). 

On March 4, the Examiner, Michael McAteer of Grant Thornton, emailed and explained 

the examinership process and specifically stated that Brandtone Inc., is an SPV and is not included 

in the Irish proceedings and on RCC’s analysis did not attract the protection of the High Court. 

(Garson Decl. Ex. B).  Therefore, on March 6, 2017, RCC filed with the Court an affidavit of 

service of a summons and the amended complaint showing that service of process was made on 

“Brandtone, Inc. s/h/a Brandtone Holdings Limited” through the New York Secretary of State. 

(ECF No. 10) since it is a Brandtone SPV and a “wholly owned subsidiary,” as later described to 

this Court in its May 1, 2017 letter (ECF No. 12).  In the interim period an Order of Liquidation 

was made by the High Court on March 22, 2017, meaning that the Examinership process was not 

successful, however no proceedings have been brought in the United States to halt, affect or hinder 

any action against Brandtone assets in the United States.  

Arising out of RCC’s request for an adjournment due to Brandtone’s examinership status, 

ECF No. 12), a memo endorsement was made by the Court (ECF No. 13) which states, inter alia 

“the Court takes no position regarding whether service has been properly effectuated.” In response 

to RCC’s June 14, 2017 letter to the court concerning its desire to pursue default (ECF No. 14), 

the Court observed in its order of June 15, 2017 (ECF No. 15) a recitation of the applicable case 

law but at no point did such order call for factual or legal responsive submissions by RCC.  On 

July 6, 2017, a certificate of default was issued by the Clerk of the Court (ECF No. 17), and an 

order to show cause why default judgment should not be entered against Brandtone was emitted 

on July 14, 2017.  (ECF No. 19).  
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As ECF Nos 21-22 show, RCC properly followed the Court Individual Rules of Practice 

in Civil Cases and submitted a motion for default judgment together with an attorney’s affidavit, 

a memorandum of law, and attached required documentation. The Dismissal Order criticizes the 

Declaration of Chris Han for not presenting “argument as to why its method of service was 

effective as to Brandtone, nor did RCC address the case law specifically cited by the Court in its 

June 15, 2017 letter.”  Simply put, we seek to abide by the core drafting principle that ‘brevity is 

a virtue not a vice’. 

As will be argued below, at no point did the Court request argument on this issue and 

objectively, given that this case involved a multi-jurisdictional, semi-bankruptcy scenario it might 

have been deemed patently obvious that exceptional circumstances had arisen. Given that RCC 

was never directed to submit argument on this issue, we submit that the Order of Dismissal was 

premature and the Court should reconsider its position based on the submissions below.  

Should the Court not be inclined to revisit its position on service on a subsidiary in 

exceptional circumstances, RCC cannot rewrite history and cannot demonstrate that Hague service 

was effective, since it could not have been achieved. 

III. ARGUMENT 
 

A. Examinership and Liquidation Precluded Fed. R. Civ. P. 4(h)(1) or (2) 
Service. 

 
Rule 4(h)(2) of the Federal Rules of Civil Procedure governs service of process outside the 

Unites States on corporations, (Fed. R. Civ. P. 4(h)(2)), such as Brandtone and adopts the methods 

for serving individuals outside the Unites States as set forth in Fed. R. Civ. P. 4(f) which permits 

service at a place not within any judicial district of the United States: 

(1) by any internationally agreed means of service that is reasonably 
calculated to give notice, such as those authorized by the Hague 

Case 1:17-cv-01585-GHW   Document 25-3   Filed 08/04/17   Page 6 of 11



 4 

Convention on the Service Abroad of Judicial and Extrajudicial 
Documents;  

(2) if there is no internationally agreed means, or if an international 
agreement allows but does not specify other means, by a method that 
is reasonably calculated to give notice: … 

(C) unless prohibited by the foreign country’s law.  (Fed. R. Civ. P. 
4(f)(C)). 

 
Ireland ratified the Hague Convention on the Service Abroad of Judicial and Extrajudicial 

Documents in Civil or Commercial Matters in 1994 with small modifications. Ireland made an 

objection pursuant to Article 10 and made declarations pursuant to Articles 3 and 15, with the 

resultant effect being that there are only two types of officials who possess the necessary 

competence to effect service under the Convention in Ireland namely, the Central Authority in 

Ireland (the Master of the High Court) and an Irish solicitor. In this case, service on Brandtone in 

Ireland would have to be effected by a Master of the High Court or a solicitor.  

Examinership is a form of asset protection process whereby the protection of the High 

Court is obtained to assist the survival of a company. Its purpose is to permit a company restructure 

with the approval of the Courts under a Scheme of Arrangement.  While an examiner is appointed, 

the directors of the company remain in control.  

Importantly in the context of this case, the protection of the Court is offered for a period of 

70 days, which can be extended by application to the Court to 100 days and further in exceptional 

circumstances. As per the Irish Companies Act 2014 §520(5):  

no other proceedings in relation to the company may be commenced 
except by leave of the court and subject to such terms as the court 
may impose and the court may, on the application of the examiner, 
make such order as it thinks proper in relation to any existing 
proceedings including an order to stay such proceedings. 

 
A Master of the High Court, as the Central Authority, was at the relevant time precluded from 

serving Brandtone and a solicitor of the Courts of Justice could not have effected service as such 
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an action would have been prima facie unlawful in Ireland and, in turn, violative of  Fed. R. Civ. 

P. 4(f)(2)(C).  As such, the only correct route, it is submitted, given the direction of the Examiner 

and due to the fact that Brandtone has been given notice of the suit, was to serve the wholly owned 

subsidiary-SPV, the only Brandtone entity amenable to suit.  

B. An Exceptional Circumstance Undoubtedly Arises Permitting This Court’s 
Exercise of Jurisdiction Over Brandtone.  

 
While the Court previously gave its recitation of the law of parent subsidiary liability, the 

context and phrasing of the Court’s June 15, 2017 Order neither directed nor invited comment, 

argument or challenge. It simply states: 

The Court directs Plaintiff to the ample case law holding that service 
of process on a subsidiary does not constitute valid service on the 
parent merely by virtue of the parent-subsidiary relationship. See, 
e.g., Ehrenzeller v. McLane Foodservice, Inc., Civil Action No. 13-
6872, 2014 WL 325640, at *2 (E.D. Pa. Jan. 29, 2014); Gilderhus v. 
Concentrix Corp., 825 F. Supp. 2d 414, 432 n.23 (W.D.N.Y. 2011) 
(“It is hornbook law that service of process on a subsidiary does not 
constitute service on a parent corporation, nor does service on a 
parent constitute service on the subsidiary. Except in exceptional 
circumstances not present here, the law respects separate corporate 
identities even where one corporation may wholly own another . . . 
.” (quoting Sansui Elecs. Corp. v. Am. Southern Ins. Co., No. 88-cv-
6184, 1992 WL 77591, at *4 (S.D.N.Y. Mar. 26, 1992)).  (ECF No. 
15). 

It is appreciated that in the ordinary course of events of simple parent – subsidiary, the 

Court’s current analysis would be correct but, in our respectful submission, the obvious, namely 

Brandtone’s foreign bankruptcy rendering this case exceptional, required neither rehearsal nor 

repetition. 

This Courts recitation of the law is perfectly apposite in the regular course of events where 

a plaintiff seeks to circumvent normal process in order to obtain an unfair advantage. Instead, 

where Hague Convention could not be achieved, service via Brandtone Inc. pursuant to Fed. R. 
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Civ. P. 4(f)(2)(C) having been directed to Brandtone’s agent within the United States was correct.  

It is settled law that  the Hague Convention is not implicated “[w]here service on a domestic agent 

is valid and complete under both state law and the Due Process Clause.” Volkswagenwerk 

Aktiengesellschaft v. Schlunk, 486 U.S. 694, 707 (1988).  Accordingly, Fed. R. Civ. P. 4(e)(1) must 

be followed and provides that an individual may be served in a judicial district of the United States 

by: 

(1) following state law for serving a summons in an action brought 
in courts of general  jurisdiction in the state where the district court 
is located or where service is made; or 
(2) doing any of the following: 
. . . 
(C) delivering a copy of each to an agent authorized by appointment 
or by law to receive service of process.  (Fed. R. Civ. P. 4(e). 

 
In New York, service of a corporation may be effected pursuant to either CPLR 311(a)(1) 

which includes “any other agent authorized by appointment or by law to receive service” (N.Y. 

C.P.L.R. §311(a)(1)), or, as is usually the case with corporations, pursuant to Bus. Corp. L. §§ 304 

and 306(b), service on the secretary of state is always available as an alternative to service under 

the CPLR.  

RCC recognizes that in order to allow service on a subsidiary company through a parent, 

one must establish, sufficient agency relationship or that the two corporations are not really 

separate entities. See Allan v. Brown & Root, Inc., 491 F. Supp. 398, 403 (S.D. Tex. 1980); see 

also Delta Constructors, Inc. v. Roediger Vacuum, GmbH, 259 F.R.D. 245, 249 (S.D. Miss. 

2009)(“Generally, service on a parent, subsidiary, cosubsidiary, or affiliate of a corporate 

defendant is not service on the defendant. While this is the general rule, courts have consistently 

recognized that a subsidiary may be found to be a parent corporation’s agent at law for service of 

process, or that a parent may be held a subsidiary’s agent at law for service of process where the 
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evidence shows that one is the agent or alter ego of the other.”)(internal quotations and citations 

omitted)).  

While the Court relies upon Ehrenzeller v. McLane Foodservice, Inc., No. 13-6872, 2014 

WL 325640, at *2 (E.D. Pa. Jan. 29, 2014)(“It is well-established that service upon the subsidiary 

does not constitute valid service upon the parent merely because of the relationship between the 

corporate entities.”), the admissions of the Examiner that Brandtone Inc. is an SPV, a “special 

purpose vehicle”, which indicates that it is just that, a vehicle driven by the parent. Rather than 

being a separately governed entity with a distinct function, SPV’s are created to fulfill narrow, 

specific or temporary objectives.  In such circumstances, we submit that service on the domestic 

subsidiary was lawful.  See I.A.M. Nat’l Pension Fund, Benfit Plan A v. Wakefield Indus., Inc., 

Div. of Capehart Corp., 699 F.2d 1254, 1259, 226 U.S. App. D.C. 102 (D.C. Cir. 1983) (“While 

the relationship of parent and subsidiary alone would not suffice . . . where the two corporations 

are not really separate entities service on the parent will reach a foreign subsidiary.”).  We submit, 

a fortiori, the converse is also true.  See Sheets v. Yamaha Motors Corp. U.S.A., 891 F.2d 533, 536 

(5th Cir. 1990)(“as long as a foreign corporation exercises such control over the domestic 

subsidiary that the two entities are essentially one, process can be served on a foreign corporation 

by serving its domestic subsidiary-without sending documents abroad”). 

C. The Discretion to Exercise of Fed. R. Civ. P. 59(e) Relief Is Appropriate. 
 

As stated above, RCC was never specifically directed to address the above arguments by 

the Court and as such, the theories and facts relied upon cannot be construed as a reassertion of 

arguments, theories or evidence that were previously rejected by the Court. Had the Court directed 

RCC’s to be put squarely before the Court, we would have undoubtedly complied. The record 

shows that even in circumstances where the Examiner / Liquidator has declined to engage in 
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proceedings, we have still forwarded his letters to the Court so that Brandtone has been able to 

have a voice in these proceedings. (ECF No. 23).  

It is submitted that the Court’s exercise of Fed. R. Civ. P. 59(e) in stating that service on 

the subsidiary was effective and that the motion for default should be granted is appropriate given 

the manifest injustice that shall otherwise result. RCC fulfilled its contractual obligations and had 

its time and resources abused by a company that was in serious financial trouble. Absent an order 

from this Court, RCC shall be denied any conceivable relief.  

IV. CONCLUSION  
 
 With regard to the Order to Show Cause, as stated prior, RCC cannot demonstrate service 

as requested by the Court, for it would have been unlawful to so attempt.  RCC asks this Court to 

reconsider its order and grant the motion for default.  

 
   Respectfully submitted,  
 
 
 
 

 
GARSON, SEGAL, STEINMETZ, 
FLADGATE LLP  
 
 
By:   /s/   

Robert Garson (RG-1521) 
164 West 25th Street, Suite 11R 
New York, New York 10001 
Attorneys for Plaintiff 
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