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Erland, 

Please find attached our post hearing brief, uploaded today following the link that you kindly provided previously. 

Please do not hesitate to contact me for any clarification. 

Best regards. 
Andres 

Andres Montalvo, 
Charge d 'Affaires a.i. 
2535 15th Street, N.W. 
Washington, DC 20009 
Tel. (202) 234-7200 
Dir.  

-----Mensaje original-----
De: Herfindahl, Erland . EOP/USTR [mailto:Erland_Herfindahl@ustr.eop.gov] 
Enviado el: Sunday, September l 7, 2017 9:41 PM 
Para: Andres Montalvo 
CC: Pyott, Albert R. EOP/USTR; Xavier Munoz 
Asunto: RE: [EXTERNAL] PRE HEARING BRIEF SUBMISSION AND REQUEST TO PRESENT ORAL 
TESTIMONY 

Hi Andres, 

We have had a lot of confusion on this point, unfortunately. I believe we must have worded the FR notice in a 
confusing manner. The docket you cite is for new petitions, and does not apply to Ecuador, since this is not a new 
petition. If you look at the chart on the second page of the FR notice, you will see that the docket number for the 
Ecuador case is USTR-2013-0013. I did a search on regulations.gov 
(>https://www.regulations.gov/docket?D=USTR-2013-0013<) and both your and Chevron's submissions are 
already listed. I am of course happy to accommodate your request to speak at the hearing, would you like to speak 
before or after Mr. Bloom? I will send out a draft agenda by mid-week for you to review. 

Erl and 
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-----Original Message-----
From: Andres Montalvo [ mailto : @ecuador.org] 
Sent: Saturday, September 16, 2017 10:24 PM 
To: Herfindahl, Briand.EOP/USTR <Erland_Herfindahl@ustr.eop.gov> 
Cc: Pyott, Albert R. EOP/USTR <Albert_R_Pyott@ustr.eop.gov>; Xavier Munoz < @ecuador.org> 
Subject: RE: [EXTERNAL] PRE HEARING BRIEF SUBMISSION AND REQUEST TO PRESENT ORAL 
TESTIMONY 

Hi Erland, 

I cannot find the pre-hearing briefs published (>>https://www.regulations.gov/docket?D=USTR-2017-0014<<), so I 
have to bother again to ask if someone from your office could share with us the correct link on Monday. I am 
sending again our files uploaded the 12th in the Federal Register's docket. 

Also, as you know, in 2016 we presented our testimony immediately after Chevron's hearing, and we were granted 4 
more minutes for Ambassador Borja to make an opening statement. For the hearing on the 27th we are not asking 
this additional time, probably no more that a couple of minutes at the end of the hearing for me to say a few words, 
if possible. 

Thank you very much Erland, this is a very important case for us. 

Best regards. 
Andres 

From: Herfindahl, Erland.EOP/USTR[Erland_Herfindahl@ustr.eop.gov] 
Sent: Saturday, September 16, 2017 7:12 AM 
To: Andres Montalvo 
Cc: Pyott, Albert R. EOP/USTR; Xavier Mu:fioz 
Subject: Re: [EXTERNAL] PRE HEARING BRIEF SUBMISSION AND REQUEST TO PRESENT ORAL 
TESTIMONY 

Hi Andres, 

The pre-hearing briefs are already published, so you should be able to read Chevron's on regulations.gov. I can 
confirm that Ecuador's portion of the the hearing will be on the 27th. 

Have a nice trip. 

Erland 

> On Sep 15, 2017, at 8:01 PM, Andres Montalvo @ecuador.org> wrote: 
> 
> Dear Erland, 
> 
> Sorry for writing this late but I will be travelling tomorrow and returning next Thursday. 
> 
> I would highly appreciate a heads up, if possible, when the pre-hearing briefs are to be published. 
> 
> Also, it would be great to have a confirmation about the possibility to have Ecuador's public hearing the 27th. 
> 
> Have a great weekend. 
> Andres 
> 
> 
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> 
> 
> -----Mensaje original-----
> De: Herfindahl, Erland. EOP/USTR [mailto:Erland_Herfindahl@ustr.eop.gov] 
> Enviado el: Tuesday, September 12, 2017 6:39 PM 
> Para: Andres Montalvo 
> Asunto: Re: [EXTERNAL] PRE HEARING BRIEF SUBMISSION AND REQUEST TO PRESENT ORAL 
TESTIMONY 
> 
> Thanks Andres. 
> 
> On Sep 12, 2017, at 5:25 PM, Andres Montalvo < @ecuador.org<mailto: @ecuador.org>> 
wrote: 
> 
> Erland, 
> 
> Please find attached the prehearing brief and the request to present oral testimony. These 2 documents were 
uploaded today (September 12, 2017) in the public docket of the Federal Register. 
> 
> Please let me know you have any question. 
> 
> Best regards, 
> Andr?s 
> 
><ECUADOR - PRE HEARING BRIEF - 12SEPTEMBER2017 FINAL.pdf> <REQUEST TO PRESENT ORAL 
TESTIMONY - 12SEPTEMBER2017.pdf> 
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GSP Country Practices Reviews 
Country: Ecuador (arbitral awards): USTR-2013-0013 

BY 
THE EMBASSY OF THE REPUBLIC OF ECUADOR IN THE UNITED STATES OF 

AMERICA, ON BEHALF OF THE ECUADORIAN GOVERNMENT 

Introduction 

Andres Montalvo 
Charge d'Affaires a.i. 

Embassy of Ecuador in the United States 
2535 15th Street Northwest 

Washington, DC 20007 
(202) 234-7200 

October 17, 2017 

As Ecuador explained at the September 27, 2017 hearing, Chevron's petition must be 
rejected for three reasons. First, Congress made compliance with "arbitral awards" a condition 
of eligibility but it did not-and could not have-included interim awards within its scope. 
Second, it makes no sense to include the interim awards at issue within the ambit of the statute's 
mandate because (i) they are, by definition, temporary, (ii) the lawfulness and validity of the 
interim awards are currently undecided and will be resolved by the Supreme Court of The 
Netherlands, and (iii) the Tribunal, itself, could dissolve the awards any day. Third, any alleged 
noncompliance cannot be deemed willful, but rather the result of a judicial decision by Ecuador's 
Court of Appeal, which reasonably and in good faith resolved a conflict of law between two 
competing sets of international law obligations. Ecuador respectfully expands on these 
principles in this post-hearing brief. 1 This brief also expands upon its answers, and provides the 
additional information requested by the Subcommittee, at the September 27 hearing. 

Before we expand upon the above themes, however, Ecuador addresses at the outset 
several of Chevron's arguments as reflected in both its written and oral submissions. As an 
initial matter, Chevron asserts that the interim awards are "binding" and suggests that they will 
not be modified nor dissolved. However, as explained more fully below, the U.S. Supreme 
Court has bluntly advised that foreign judgments awarding injunctive relief are not binding under 
U.S. law.2 Further, the interim awards' viability going forward has most definitely not been 

Ecuador refers the Subcommittee to, and incorporates by reference, the representations and arguments 
contained in its previous submissions of Jan. 4, 2016, Feb. 12, 2016, and Sept. 12, 2017. Exhibits 1-100 correspond 
to exhibits in support of Ecuador's prior submissions. Exhibits 101 to 134 are available at 
http ://www.ecuador.org/nuevosite/U str201711.php. 

2 Medellin v. Texas , 552 U.S. 491 , 522 ("The general rule ... that judgments of foreign courts awarding injunctive 
relief, even as to private parties, let alone sovereign States, 'are not generally entitled to enforcement."'). 
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decided. In July 2017, Ecuador asked the Tribunal to terminate the interim awards because 
history has now established that Chevron's predictions have not come to pass, that Chevron 
currently faces no threat of imminent, irreparable harm, and that the circumstances it presented to 
obtain the awards were never as Chevron claimed. Ecuador's application is currently pending 
before the Tribunal. Additionally, both the Tribunal and the Supreme Court of The Netherlands 
are considering legal challenges to the Tribunal 's authority to issue the interim awards, legal 
challenges neither judicial body has ever had the opportunity to address previously. In short, we 
remain squarely in the middle of the dispute regarding the appropriateness and validity of the 
interim awards. 

Further, Chevron repeatedly and deliberately conflates the Lago Agrio plaintiffs and 
Ecuador. To be clear, however, in the many dozens of legal forums across the globe in which 
this dispute, in its many permutations, has been heard there has not been a single proceeding in 
which Ecuador has been a party where the court (or tribunal) has found that Ecuador participated 
in or was otherwise complicit in a fraud perpetrated against Chevron. Never. Chevron ' s 
insinuations to the contrary are simply false. 

Finally, for all of Chevron's complaints regarding Ecuador's public comments about the 
respective proceedings, Chevron has been eerily silent regarding its own public relations 
campaign against Ecuador. In fact, Chevron failed to advise the Subcommittee that it was 
Ecuador, not Chevron, that asked the Tribunal to rein in the public relations efforts, and that the 
Tribunal specifically declined to impose a "gag order" on either party, instructing them instead 
that they were free to comment as they wished. That Ecuador ultimately opted to respond to a 
years' long public relations campaign launched by Chevron is its sovereign right, a right that the 
Tribunal acknowledged and made clear it would not compromise or limit. The Tribunal has 
never condemned Ecuador's political speech or even the Government's affirmations of support 
for the plight of the indigenous plaintiffs, nor has it found that either constitutes a breach of the 
interim awards. 

Ecuador now expands upon the three principle grounds on which it has consistently relied 
in opposition to Chevron's petition. 

I. Congress did not make compliance with interim awards-which are 
temporary by definition and always subject to modification or termination 
by the Tribunal-a condition of GSP eligibility 

A. At the time of the 1974 Trade Act, Congress did not intend to make 
compliance with interim awards a condition of GSP eligibility. 

As explained in Ecuador's February 12, 2016 submission,3 arbitral tribunals did not have 
the authority to issue provisional measures or awards when the GSP was first authorized in 1975. 
At that time, interim measures and awards could be ordered only by national courts. The United 
States Supreme Court has repeatedly observed that "the proper inquiry" regarding congressional 

3 Ecuador 's Post-Hr 'g Br. , Feb. 12, 201 6, at 16. 
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intent "focuses on the ordinary meaning of the [statutory term] at the time Congress enacted it.'A 
Because arbitrators lacked the power or authority to issue interim measures at the time Congress 
adopted the GSP, Congress could not possibly have intended the term "arbitral awards" to have 
included interim awards. 

From the 1940s through at least 1976-and well beyond in the case of several arbitral 
institutions5 -"interim measures were thought to be within the exclusive jurisdiction of courts.''6 

Indeed, it was not until 1976 (a year after the GSP was adopted) that the UNCITRAL Rules 
permitted arbitral tribunals to grant interim measures or awards. Likewise, it was not until 1998 
(twenty-three years after the GSP was authorized) that the ICC Rules granted arbitrators the 
power to issue provisional measures. 7 Thus, if Congress had intended to include interim awards 
in the GSP eligibility criteria-whether from the inception of the GSP or in subsequent years-it 
would have required compliance not only with "arbitral awards" but also with "related domestic 
court provisional orders," because the domestic court provisional orders are functionally the 
same as interim arbitral awards. Congress chose not to so require. 

Chevron argued at the September 27 hearing that arbitral tribunals relied on their 
"inherent authority" prior to 197 6 to grant interim awards. 8 As best as Ecuador can determine, 
the very few tribunals that did so were presiding over purely commercial arbitrations between 
private parties. We have been unable to identify a single instance-prior to the Trade Act of 
1974-in which a tribunal exercising jurisdiction over a State found that it had authority to issue 
interim awards. We therefore reconfirm that arbitral tribunals hearing investor-State disputes 
lacked the authority to grant interim awards prior to the passage of the Trade Act. Even if there 
were a stray pre-1974 interim arbitral award issued against a State-Chevron has identified no 
such interim award-it would have been so outside the mainstream that there would be no reason 
to believe that Congress was aware of it. Indeed, prior to 1992, U.S. courts routinely refused to 
infer a power to order provisional measures into institutional rules that did not expressly address 
the subject.9 There is no basis to conclude that Congress implicitly adopted a position directly at 
odds with the position adopted by Federal courts. 

4 BedRoc Ltd. , LLC v. United States, 541 U.S. 176, 184 (2004) (emphasis added); see also Robinson v. Napolitano, 
554 F.3d 358, 365 (3d Cir. 2009) ("A fundamental canon of statutory construction is that, unless otherwise 
defined, words will be interpreted as taking their ordinary, contemporary, common meaning ... at the time 
Congress enacted the statute." (emphasis added) (quoting Perrin v. United States, 444 U.S. 37, 42 (1979))). 

5 For example, the Stockholm Arbitration Institute first permitted tribunals to order provisional measures in 2007, 
and the HKIAC Rules allowed provisional measures beginning only in 2013. See Ecuador's Post-Hr'g Br., Feb. 
12, 2016, at 16. 

6 Ex. 101, ALI YESILIRMAK, PROVISIONAL MEASURES IN INT'L COMMERCIAL ARBITRATION 28 (2005). 
7 Id. at 31-32 (noting that since 1955 the ICC Rules have recognized "the courts' exclusive jurisdiction for the grant 

ofprovisional measures"). Notably, the 1988 ICC Rules did not expressly authorize tribunal-ordered provisional 
measures. Nonetheless, some tribunals concluded that they had the authority to grant provisional relief anyway. 
See also Ex. 61 , 2 GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION§ l 7.02[A] n.111 (2d ed. 2014) 
(noting several cases from 2000). 

8 Hr'g Tr. , Sept. 27, 2017, at 288:16-21. 
9 Ex. 61, BORN, supra note 7, § l 7.02[A] (citing, inter alia, Swift Indus., Inc. v. Botany Indus., Inc., 466 F.2d 1125, 

1134 (3d Cir. 1972); Charles Contr. Co. v. Derderian, 586 N.E.2d 992 (Mass. 1992); Recyclers Ins. Group Ltd. v. 
Ins. Co. of Am., 1992 WL 150662 (E.D. Pa. 1992)). 
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Arbitral tribunals can now grant both interim measures and awards, however, arbitral 
rules allow for concurrent jurisdiction with national courts. 10 In other words, arbitral rules 
provide that parties can seek interim measures from either tribunals or national courts, and that 
petitioning national courts in this regard will not interfere with or violate a party's right to 
arbitrate a dispute. The UNCITRAL rules, for example, specifically state: "a request for interim 
measures addressed by any party to a judicial authority shall not be deemed incompatible with 
the agreement to arbitrate, or as a waiver of that agreement." 11 Other arbitral rules contain 
similar provisions.12 In light of this, Congress could not have intended-either in 1974 or at the 
time of any of the reauthorizations of the Trade Act-to make compliance with interim awards a 
condition of GSP eligibility in the absence of Congress requiring the same compliance with 
domestic court provisional orders that are, in sum and substance, identical to interim awards. 

There are many reasons why an arbitral party may prefer to seek interim measures from 
a national court instead of the tribunal before which it is sitting. Primary among them is that 
arbitral tribunals lack powers of coercion and thus have a limited ability to enforce any 
provisional measures they order. 13 Additionally, arbitrators are generally not empowered to back 
their interim measures with the threat of sanctions, to order attachments, or to provide relief 
against third parties. 14 Further, in cases in which the tribunal has yet to be constituted, a party 
may have no option but to seek the assistance of a domestic court in cases of emergency. 15 

Given that arbitral parties continue to have the ability to petition national courts for interim 
relief-and frequently do so16-the term "arbitral awards" without reference to related or 
concurrent domestic court provisional orders cannot be read to include interim awards. 

That Congress still does not condition GSP eligibility on a State's compliance with 
national courts' provisional orders-identical in kind to those now issued by arbitral tribunals
continues to bear out Congress's desire to condition GSP eligibility on State compliance with 
only final arbitral awards addressing the merits of a dispute, not interim awards that could be 
terminated at any time, that do not address the merits of the dispute, and which arbitral tribunals 
had no authority to issue at the time Congress enacted the Trade Act 

B. The "reenactment presumption" of statutory construction does not apply 
because there is no evidence that Congress reconsidered (much less 
revised) its earlier conditions of eligibility when it reauthorized the 
governing statute. 

10 Ex. 61, BORN, supra note 7, §§ 17.02[E], 17.04. 
11 Ex. 102, 2010 UNCITRAL Arbitration Rules art 26(9). 
12 See, e.g., Ex. 103, ICSID Arbitration Rules 39(6), 47; Ex. 104, European Convention on Int'! Commercial 

Arbitration art VI(4); Ex. 105, AAA Commercial Arbitration Rule 37(c); Ex. 106, Rules of Arbitration of the ICC 
art 28(2). 

13 Ex. 107, Benoit Le Bars & Tejas Shiroor, Provisional Measures in Investment Arbitration: Wading Through the 
Murky Waters of Enforcement, 6 INDIAN l ARB. L. 1, 27 (2017). 

14 Id.; see also Ex. 61, BORN, supra note 7, § l 7.04[A] . 
15 See Ex. 61 , BORN, supra note 7, § l 7.04[A]. 
16 Id. §§ 17.04, l 7.02[G] n.317 (citing U.S. cases from 1990-2011); see also Ex. 132, Behring Int'!, Inc. v. Iranian 

Air Force, 8 Iran-US. CTR 44, 280 (1985) (Award No. ITM 46-382-3); Ex. 133, Sedco, Inc. v. National Iranian 
Oil Co., 15 Iran-US. CTR. 23 (1987) (Award No. 309-123-3) (wherein the Iran-US. Claims tribunal stayed its 
own interim measures to allow the arbitral parties to seek from U.S. courts additional interim measures that the 
tribw1al was powerless to grant). 
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Even if interim awards have recently become more common, according to the 
"reenactment presumption" canon of statutory construction, Congress cannot be presumed to 
have known about this development, or to have ratified courts' enforcement of such awards 
merely by extending the GSP. Under the reenactment presumption canon, "Congress is 
presumed to be aware of an administrative or judicial interpretation of a statute and to adopt that 
interpretation when it re-enacts a statute without change .... " 17 The Supreme Court has held 
that the reenactment presumption canon applies where: (i) Congress reenacts a statute without 
change and (ii) judicial consensus is so broad and unquestioned that it must be presumed that 
Congress knew of it and endorsed it. 18 

Critically, however, to show that Congress knew of and endorsed a specific judicial 
interpretation, a party must first provide evidence that Congress actually was aware of and 
considered the interpretation. See Bernardo ex rel. M & K Eng'g, Inc. v. Johnson, 814 F.3d 481, 
488-490 (1st Cir. 2016) ("Absent evidence Congress was aware of the administrative 
interpretations, it is significant that we lack any affirmative indication from Congress that it 
intended to ratify these interpretations."); Rothe Dev. Corp. v. Dep't of Def, 545 F.3d 1023, 
1039-40 (Fed. Cir. 2008) ("We recognize that there is no dispute that these six studies were 
completed prior to the 2006 reenactment of Section 1207, and in that sense they were indeed 
'before' the acting legislature. But beyond their mere mention, there is no indication that these 
studies were debated or reviewed by members of Congress or by any witnesses .... And because 
Congress made no findings concerning these studies, we cannot even broach the question of 
whether to defer to Congress in any respect regarding them."); Am. Civil Liberties Union v. 
Clapper, 785 F.3d 787, 819 (2d Cir. 2015) ("[I]n a situation in which there [wa]s nothing to 
indicate that [the interpretation of a regulation] was ever called to the attention of Congress, and 
the statute's reenactment was not accompanied by any congressional discussion which throws 
light on its intended scope, the Court has consider[ ed] the . . . re-enactment to be without 
significance." (internal quotations omitted)); see also LARRY M. EIG, CONG. RESEARCH SERV., 
97-589, STATUTORY INTERPRETATION: GENERAL PRINCIPLES AND RECENT TRENDS 49-50 (2011) 
("[T]he reenactment presumption is usually indulged only if the history of enactment shows that 
Congress conducted a comprehensive review of the reenacted or incorporated statute, and 
changed those aspects deemed undesirable."). 

As there is no indication-in the legislative history of the reenactments of the GSP or 
elsewhere-that Congress was ever aware of or considered courts' practice of enforcing interim 
arbitral awards, there can be no presumption that Congress endorsed the practice. 

C. Since the 2008 Medellin decision, U.S. courts will not enforce interim 
awards and foreign judgments that are in the nature of injunctive relief, 
and Congress could not have intended to make compliance with 
unenforceable awards a condition of eligibility. 

Even if (contrary to the above evidence) Congress intended to make compliance with 
interim awards a condition of eligibility, there is absolutely no reason to believe that Congress 

17 Lorillard v. Pons , 434 U.S. 575, 580 (1978). 
18 Jama v. Immigration & Customs Enf't , 543 U.S. 335, 349 (2005). 
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would condition GSP eligibility upon compliance with an interim award that U.S. courts would 
find unenforceable. And the interim awards here are unenforceable in the United States. 

As we have noted several times in the course of these proceedings, the United States 
Supreme Court confirmed in Medellin v. Texas that "[t]he general rule ... is that judgments of 
foreign courts awarding injunctive relief, even as to private parties, let alone sovereign States, 
'are not generally entitled to enforcement. ,,,i 9 No one disputes that the interim awards at issue 
here are tantamount to injunctions, and they are therefore presumptively not enforceable in the 
United States. The Ninth Circuit Court of Appeals explained one of the reasons for this general 
rule in Naoko Ohno v. Yuko Yasuma, in which the Court of Appeals found "with regard to the 
enforcement in a domestic court of some (or all) injunctions issued by foreign countries" that: 

Injunctions directly compel or forbid a party's actions, and thus 
may be seen as placing the domestic court's imprimatur behind the 
substance of the foreign court's order to that extent. Also, 
enforcement of injunctions implies the authority to exercise 
contempt and modification powers after the injunction issues; the 
exercise of such authority may entangle the enforcing court in the 
merits of the underlying dispute. Whether or not these aspects of 
injunctive relief could result in a determination that enforcement 
by a domestic court of a particular foreign injunction constitutes 
state action for constitutional purposes, those same considerations 
are not present where . . . the enforcement is of an order to pay 
over a pre-determined amount ofmoney.20 

See also Global Royalties, Ltd. v. Xcentric Ventures, 2007 WL 2949002, at *2 (D. Ariz. Oct. 10, 
2007) (dismissing the case because "enforcement of a foreign judgment" granting an injunction 
is "not entitled to recognition as a matter of law"). Ecuador has not located a single U.S. court 
decision (outside the context of bankruptcy proceedings) in which the court enforced a foreign 
judgment granting injunctive relief since Medellin was issued in 2008. Not surprisingly, 
Chevron has not identified any such case either. 

That injunctive relief awarded in a foreign judgment is not entitled to enforcement in the 
United States is hardly surprising. In fact, it is the very reason that the drafters of the ICSID 
Convention expressly limited the enforcement of awards to only pecuniary obligations. See 
ICSID Rule 54(1) ("Each Contracting State shall recognize an award rendered pursuant to this 
Convention as binding and enforce the pecuniary obligations imposed by that award within its 
territories as if it were a final judgment of a court in that State.") (emphasis added). The drafters 
of the Convention recognized that courts in many countries, like the United States, may not have 
the power to order or enforce injunctive relief or specific performance arising under an arbitral 
award, but that pecuniary obligations are "presumably available under every legal system."21 

With the intention to "eliminate[] the problems that could arise from different procedures for the 

19 Medellin v Texas , 552 U.S. 491 , 522 (2008) (citing RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE 
UNITED STATES§ 481 cmt. b (1987)). 

20 723 F.3d 984, 1000 (9th Cir. 2013). 
21 Ex. 108, CHRISTOPH H. SCHREDER, THE ICSID CONVENTION: A COMMENTARY 1137 (2009). 
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enforcement of judgments," the drafters limited a State's obligation to the enforcement of only 
pecuniary obligations arising from an arbitral award.22 

II. Nor would it make sense to terminate Ecuador's GSP eligibility in circumstances 
where the Tribunal could dissolve the interim awards at any time, and where the 
lawfulness and validity of the interim awards have yet to be decided by the 
Supreme Court of The Netherlands 

Interim awards are different than final awards in that the Tribunal itself can modify or 
terminate the awards, and it can do so at any time. Further, in this instance, the Supreme Court 
of The Netherlands will be deciding the threshold question of whether the interim awards are 
lawful in the first instance or must instead be dissolved immediately. 

By letters dated July 12 and August 1, 2017, Ecuador asked the Tribunal, pursuant to the 
terms of the interim awards that permit Ecuador to seek modification or termination of the 
temporary awards, to dissolve them on the basis that Chevron's dire predictions in 2012 have not 
come to pass and are likely never to come to pass. 

To persuade the Tribunal to issue the (successive) interim 
award(s), in 2012 Claimants asserted that in the absence of 
emergency relief by this Tribunal the Lago Agrio Plaintiffs were 
poised to launch a "worldwide enforcement campaign" involving 
''potentially dozens of foreign courts." Relying on the Lago Agrio 
Plaintiffs' public rhetoric, Claimants argued that Chevron was 
facing the likelihood of "ex parte" seizures of operational assets 
(oil tankers, wells and pipelines) with no opportunity to be heard. 
These resulting seizures, Claimants concluded, would be 
devastating to Chevron. "Missing product deliveries as a result of . 
. . planned asset seizures" of Chevron's "oil tankers, wells or 
pipelines" would "damage Chevron's business reputation as a 
reliable supplier and harm the valuable customer goodwill Chevron 
has developed over the past 130 years." 

Since the Lago Agrio Judgment became enforceable, not one 
single oil tanker, well or pipeline has ever been seized. The 
extraordinary dangers Claimants once claimed were allegedly 
imminent never materialized. The Lago Agrio Plaintiffs have 
brought just three enforcement actions, all of which were initiated 
in or prior to 2012. Not a single enforcement action has been 
launched since 2012. Additionally, Chevron continues to advise in 
its press releases and in its shareholder communications that it 
faces no threat of serious harm. And as [Ecuador] advised in 2012 
and noted again in its 12 July 2017 application, Claimants have 

22 Id.; see also id. at 1136 (noting that the obligation to enforce "does not extend to any other obligation under the 
award such as restitution or other forms of specific performance or an injunction to desist from a certain course of 
action."). 
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never been able to identify even a single jurisdiction in which it 
has assets where it would be denied an opportunity to be heard in 
connection with any attempt to enforce the Lago Agrio 
Judgment.23 

After receiving a response in opposition by Chevron, by letter dated July 21, 2017, the 
Tribunal directed the parties to submit additional information regarding the several enforcement 
actions brought by the indigenous plaintiffs against Chevron. 24 The parties filed simultaneous 
responses on August 1, 2017, and the matter is now awaiting resolution by the Tribunal. 

Additionally, the Tribunal accepted25 - and has since affirmed its intention to 
consider26-Ecuador's request for reconsideration focused on the limited legal authority of the 
Tribunal. A copy of that application was submitted to the Subcommittee as part of Ecuador's 
January 4, 2016 pre-hearing brief. These threshold legal issues will also be resolved as a matter 
of course. 

Finally, as noted at the September 27, 2017 hearing, the very lawfulness and validity of 
the interim awards are currently before the Supreme Court of The Netherlands. Ecuador 
encourages the Subcommittee to review the associated submissions to see for itself the 
substantiality and seriousness of the legal issues presented therein. The legal challenges have not 
been filed for the purpose of delay, but instead because the Tribunal's interim awards raise 
cutting-edge, previously-unresolved legal questions regarding the scope of an arbitral tribunal's 
authority, most especially as it relates to an award intending to affect the rights of third parties 
who have no right to be heard or participate or present evidence in the arbitral proceedings. 

Chevron, of course, makes light of Ecuador's appeal to the Supreme Court of The 
Netherlands and its pending applications before the Tribunal. Chevron acts as if Ecuador has 
been found to have participated in a fraudulent scheme notwithstanding that no court or tribunal 
in any proceeding in which Ecuador has been a party has ever found Ecuador liable for fraud or 
wrongful conduct. To the contrary, see In re Appl. Of Chevron Corp. (Bonifaz), 762 F. Supp. 2d 
242 (D. Mass. 2010) (the District Court rejected application of the crime-fraud exception on the 
grounds that Chevron did not make a prima facie showing to support a finding); Chevron Corp. 
v. Kohn, 2011 WL 2023257 (3d Cir. May 25, 2011) (after the District Court granted Chevron's 
discovery application and ordered production of privileged documents, the Third Circuit reversed 
saying, among other things, "[t]he circumstances supporting [Chevron's] claim of fraud largely 
are allegations and allegations are not factual findings"); In re Veiga, 746 F. Supp. 2d 8 (D.D.C. 
2010) (the District Court rejected application of the crime-fraud exception to privilege on 
grounds that it would instead defer to the jurisdiction of the Ecuadorian court to resolve such 
disputes); see also In re Chevron Corp. (Allen), 2010 WL 9014422 (D. Vt. Dec. 2, 2010) 
(rejecting Chevron's assertion of the crime-fraud exception, stating instead that the Court was 
"satisfied that no evidence of fraud, false pretenses or undue influence appears"); Chevron Corp. 
v. Barnthouse, No. 1:10-mc-53-SSB-KLL (S.D. Ohio Nov. 26, 2010) (rejecting Chevron's 

23 Ex. 109, Ecuador's Letter to the Tribunal, Aug. 1, 2017, at 1-2. 
24 Ex. 110, PCA's Letter to the Parties, Jul. 21 , 2017, at 2. 
25 Ex. 96, Procedural Order No. 16, Mar. 19, 2013, ii 4. 
26 Ex. 97, Procedural Order No. 23 , Feb. 10, 2014, ii 5.2. 
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assertion of the crime-fraud exception); Chevron Corp. v. Shefftz, 754 F. Supp. 2d 254 (D. Mass. 
2010) (rejecting Chevron's assertion of the crime-fraud exception). 

Chevron has generated an enormous amount of litigation over the years against Ecuador. 
Notwithstanding the company's consistently bold predictions of success, many courts and 
tribunals have flatly rejected Chevron's claims. For example, Chevron first brought claims 
against the Republic of Ecuador (and relied on its District Court allegations as the basis for its 
request that Ecuador' s trade preferences be terminated) in 2004. However, in litigation spanning 
a five-year period, Chevron's claims were resoundingly rejected by the District Court, and then 
again by the Second Circuit, with the United States Supreme Court denying its application for 
certiorari.27 In the current arbitration, replicating an argument it first made in the District Court, 
Chevron asserted that a 1995 Settlement Agreement between the Government and Texaco had 
resolved and barred the Lago Agrio plaintiffs' environmental claims on res judicata grounds. In 
other words, Chevron argued that the Lago Agrio Court should have dismissed the indigenous 
plaintiffs' claims at the outset. The Tribunal rejected Chevron's position. First, it observed that 
that "[t]he scope of the releases in ... the 1995 Settlement Agreement ... does not extend to any 
environmental claim made by an individual for personal harm in respect of that individual's 
rights separate and different from the Respondent."28 Then, in a major setback for the company, 
the Tribunal flatly rejected Chevron's contention that the Lago Agrio complaint did not include 
individual claims, finding instead that "[t]he Lago Agrio Complaint of 7 May 2003, as an initial 
pleading, included individual claims resting upon individual rights under Ecuadorian law, not 
falling within the scope of the 1995 Settlement Agreement (as invoked by the Claimants)."29 

Thus, contrary to Chevron's many assertions before this Subcommittee, the Tribunal actually 
found that the Lago Agrio Court was correct to consider the indigenous plaintiffs' claims.30 

Even in the Commercial Cases Arbitration, in which Chevron claimed victory, the 
Tribunal rejected more than 93 percent of Chevron's claimed damages.31 

Ecuador's direct disputes with Chevron also reached a number of U.S. Courts of Appeals, 
with Chevron's position repeatedly being rejected. For example, Chevron routinely refused to 
produce to Ecuador's attorneys documents relevant to the arbitration pursuant to applicable rules 
of discovery. Chevron appealed at least five District Court orders to the respective Courts of 
Appeals. On each occasion, the Court of Appeals- from the Fifth, Ninth, Tenth and Eleventh 
Circuits-rejected Chevron's efforts to withhold relevant documents. 32 

27 Republic of Ecuador v. ChevronTexaco Corp., 499 F. Supp. 2d 452 (S.D.N.Y. 2007); Republic of Ecuador v. 
ChevronTexaco Corp., 296 F. App'x 124, 2008 WL 4507422 (2d Cir. Oct. 7, 2008); ChevronTexaco Corp. v. 
Republic ofEcuador, 557 U.S. 936 (2009) (emphasis added). 

28 Ex. 72, First Partial Award on Track 1, ii 112(3). 
29 Id. ii 186(1). 
30 Id. ii 186(2) (finding that the Lago Agrio Court could not have dismissed the complaint in toto on res judicata 

grounds, as Chevron had claimed). 
3 1 Chevron sought damages in excess of $1.6 billion, but the arbitral tribunal awarded only $96 million. See Ex. 111 , 

Chevron's Memorial on the Merits, Apr. 14, 2007, ii 501; Ex. 112, Final Award, Aug. 31 , 2011 , at 142. 
32 See Republic of Ecuador v. Connor & GS!, 708 F.3d 651 (5th Cir. 2013); Republic of Ecuador v. Mackay, 742 

F.3d 860 (9th Cir. 2014); Republic of Ecuador v. Bjorkman , 735 F.3d 1179 (10th Cir. 2013); Republic of Ecuador 
v. Hinchee, 741 F.3d 1185 (11th Cir. 2013). 
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This is not to say that Ecuador will necessarily prevail or that Chevron will necessarily 
lose in any of the ongoing proceedings, only that Chevron's predictions of success are anything 
but reliable, that the dispute is still ongoing, and that the Subcommittee is best served to await 
the outcome of the pending proceedings. As we previously noted, the Tribunal's President 
readily acknowledged that the temporary awards were "self-evidently extremely controversial."33 

Nor is it disputed that the interim awards have proven highly controversial in the international 
arbitration community. 34 And, at least here in the United States, the Supreme Court actually 
reverses lower court decisions more than it affirms. 35 While Chevron simply waves away the 
possibility that Ecuador will prevail before the Supreme Court of The Netherlands, just like it 
waived away-erroneously as it turns out-the possibility that Ecuador would prevail in the 
2004-2009 U.S. court litigation, the very novelty of the interim awards and the substantiality of 
the legal issues they present make Chevron's predictions empty. 

III. Any noncompliance is the result of the Ecuadorian Court of Appeal's good 
faith resolution of clearly competing international law obligations rather 
than an act of bad faith 

A. Ecuador's Court of Appeals appropriately resolved mutually exclusive 
international obligations arising from the Inter-American Convention 
on Human Rights and the U.S.-Ecuador BIT. 

In its multiple submissions, Chevron contends that Ecuador's President, its Foreign 
Minister and other senior officials have the ability to take measures on behalf of Ecuador that 
would effectively terminate the ability of the indigenous plaintiffs to enforce the Lago Agrio 
judgment, and that their failure to do so demonstrates a willful noncompliance with the interim 
awards warranting termination of Ecuador 's GSP eligibility. Chevron's argument is in error. 

As a preliminary matter, and repeatedly ignored by Chevron, Ecuador is not only a 
signatory to the U.S.-Ecuador Bilateral Investment Treaty, but it is also a signatory to the Inter
American Convention on Human Rights (IACHR). As a consequence, Ecuador's obligations 
under the U.S.-Ecuador BIT cannot be considered in isolation; they must instead be considered 
in relation to Ecuador's obligations under the IACHR. 

33 Ex. 95, Hr'g Tr. ofJurisdictional Hr'g, Nov. 23 , 2010, at 388:16-17. 
34 Ex. 23 , Lise Johnson, Case Note, How Chevron v. Ecuador is Pushing the Boundaries of Arbitral Authority, 

INVESTMENT TREATY NEWS, Apr. 13 , 2012 ("Chevron's pleas to the tribunal are unique in investment-treaty 
arbitration. What in particular sets them apart is that Chevron seeks orders from the tribunal that would directly 
impact the rights of non-parties to the arbitration: the private plaintiffs in the underlying lawsuit against Chevron 
who currently hold a judgment against Chevron .... Chevron is aiming directly at the plaintiffs' judgment, 
seeking to use the tribunal to strip that award from those non-parties to the BIT arbitration .... In the end, it may 
be the tribunal and investors who lose more than Ecuador and the Ecuadorian plaintiffs in this anomalous dispute. 
By broadly asserting its powers and unconvincingly brushing aside the rights of non-parties to the arbitration, the 
tribunal has prompted challenges to the authority of its orders in other national courts and tribunals."); see also 
Ex. 24, Jose Danielle Amado, From Investors' Arbitration to Investment Arbitration: A Mechanism for Allowing 
the Participation of Host State Populations in the Settlement of Investment Conflicts n.67 (University of 
Cambridge Faculty of Law Research Paper No. 8/2014) (citing Johnson's Case Note approvingly). 

35 Ex. 113, Roy E. Hofer, Supreme Court Reversal Rates: Evaluating the Federal Courts of Appeals , LANDSLIDE, 
Jan. - Feb. 2010, at 1- 2, available at https: //www.americanbar.org/content/dam/aba/migrated/intelprop/magazine/ 
LandslideJ an201 O _ Hofer.authcheckdam.pdf. 
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As we previously advised, 36 Article 24 of the IACHR guarantees all persons the right to 
equal protection of the law. Article 25 guarantees every person the right to judicial protection. 
That international law commitment, in tum, requires signatory States to afford all parties to a 
dispute the same rights that are inherent to and that flow from the judicial process, including the 
obligation of the State to protect the right to enforce domestic judgments. As noted by the 
European Court of Human Rights, the right of access to a court would be illusory if the domestic 
legal system were to allow for a final and binding judgment to remain inoperative to the 
detriment of the prevailing party. 37 It has never been a point of controversy that human rights 
courts have consistently emphasized that the execution and enforcement of a judgment afforded 
by a domestic court is regarded as an integral part of the right to a fair trial. 38 At least until now, 
these basic and fundamental legal propositions have never been challenged by Chevron. The 
dilemma that Ecuador's courts have confronted is how to fulfill, on the one hand, its IACHR 
obligation to guarantee the indigenous plaintiffs (who prevailed against Chevron in Ecuador's 
domestic courts) their right to be treated as every other litigant and protect their right to execute 
and enforce the domestic judgment (obtained after nearly a decade in Ecuador's courts) while, on 
the other hand, simultaneously denying them the relief they were awarded, for an indeterminate 
period of time, as instructed in the interim awards. Of course, the obligation to protect the right 
to enforce and the obligation to deny the ability to enforce are mutually exclusive obligations that 
cannot be reconciled. 

It was in this context that Ecuador's Court of Appeal considered-in two thoughtful and 
reasoned decisions-Chevron's request that the State suspend the enforceability of the Lago 
Agrio decision. Ecuador has previously made these decisions available to the Subcommittee and 
has cited to and excerpted from them in all of its submissions. Chevron did not so much as 
acknowledge these decisions in its testimony on September 27 or in its pre-hearing brief. 
Chevron argues instead that Ecuador is ineligible for the GSP because the Tribunal imposed on 
Ecuador an "obligation of result" in its interim awards, which Ecuador has not achieved. But 
Chevron ignores that noncompliance alone is insufficient to render a State ineligible; it must 
instead be shown that the noncompliance was the result of bad faith. 

Here, there was no bad faith. Ecuador faced an obvious legal conundrum, i.e., 
compliance with the interim awards required that it breach its human rights commitments under 
an international convention and vice versa. That Ecuador was caught between two competing 
international legal regimes was highlighted by the fact that the indigenous plaintiffs had 
themselves filed a Petition for Precautionary Measures against Ecuador in the Inter-American 
Commission for Human Rights. In that Petition, the indigenous plaintiffs claimed that "[f]or 
Ecuador to allow, much less instigate, any delay in the implementation of the lawfully 
determined and ordered remedy"39 would constitute a violation of, inter alia, Article 8(1) of the 
Convention guaranteeing the right to a fair trial, Article 25(1) guaranteeing the right to judicial 

36 Ecuador's Post-Hr'g Br. , Feb. 12, 2016, at 6. 
37 Ex. 17, Burdov v. Russia, European Court of Human Rights, Judgment, May 4, 2009, '1] 65. 
38 Id; Ex. 18, Voytenko v. Ukraine, European Court of Human Rights, Judgment, June 29, 2004, '1] 35; Ex. 19, 

Immobiliare Saffi v. Italy, European Court of Human Rights, Judgment, July 28, 1999, '1] 66. 
39 Ex. 114, Lago Agrio Plaintiffs' Petition before the Inter-American Commission for Human Rights, Feb. 9, 2012, 

at 1 (emphasis in original). 
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protection, and Article 24 guaranteeing the right to equal protection of the law without 
discrimination. 40 

Chevron's simplistic plea takes none of this into consideration. As is expected in any 
State in which the rule of law matters, the legal dilemma was presented to and resolved by the 
courts competent to hear such matters, not by politicians. For the convenience of the 
Subcommittee, we again provide below excerpts of the relevant judicial decisions: 

40 Id. at 4-5. 

Court of Appeal Decision of Feb. 17, 2012 

[T]hrough the analysis of Ecuador's international obligations, this 
Chamber has weighted the rights at issue, given the situation at 
hand. In this regard, we have a pertinent presentation made by 
Chevron Corp. regarding Ecuador's binding international 
obligations according to Public International Law, in particular to 
the Vienna Convention. However, in the present case, we are not 
only dealing with the obligations of the Ecuadorian State under the 
International Law of Treaties, but there is also a potential conflict 
between supranational norms: First, the binding character of 
arbitral awards (in investment matters) for the State of Ecuador, 
and secondly, the effective enforcement of human rights .... 
Thus, given that Ecuador is a party to [the Inter-American 
Convention on Human Rights], and that we are facing a binding 
and mandatory provision, and recognizing that the award is based 
on international laws created for the purpose of protecting 
investments, we find no place to enforce the arbitration award over 
our prevailing obligations on human rights. By this statement, this 
Chamber ratifies Ecuador's commitment with its international 
obligations, both at the investment and human rights levels, but 
according to our analysis it is very clear that under the Vienna 
Convention and other international obligations, in case of doubt on 
the application of a law, the latter, i.e. human rights, take 
precedence. 41 

Court of Appeal Decision of March 1, 2012 

Indeed, [the February 17, 2012] decision acknowledges that the 
orders contained in the awards do constitute a binding obligation 
for the Ecuadorian State and all of its functions ; however, we also 
acknowledge the existence of other international obligations that, 
according to our analysis there[in], have a higher hierarchy. The 
latest arbitral Award orders us to adopt "all measures necessary" to 
prevent enforcement of the judgment, which itself becomes an 
obligation of result and which would force us to go beyond our 

41 Ex. 12, Decision of Lago Agrio Court, Feb. 17, 2012, at 2-3. 
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ability to act as public officers, bound by the Law and the 
Constitution, being this licit action the only possible one. In other 
words, the obligation to "take all measures necessary to prevent 
enforcement of the judgment" is directly at odds with our 
obligation (as part of the State) to guarantee effective judicial 
resources and compliance with the decisions of competent 
authorities (Art. 25) and results in discriminatory treatment that 
restricts the plaintiffs ' rights without emanating from a law. It is 
evident to this Chamber that we cannot guarantee the right 
contained in Art. 25 of the Convention if we comply with the order 
of the Arbitral Panel. And on the other hand, we are aware that if 
we guarantee our obligations arising from the Convention we 
cannot comply with what the arbitrators order. Therefore, there is a 
real conflict between international obligations, and it is upon this 
Chamber to decide what to do within its jurisdiction. Thus, as 
anticipated in the considerations leading up to the order of 
February 17, in accordance with our legal and constitutional 
mandates, in the Ecuadorian justice system the norm that is most 
favorable to the effectiveness of human rights guaranteed by the 
State must always prevail.42 

B. The New York Court's subsequent finding offraud has no bearing on 
any assessment of Ecuador's Court of Appeal's good faith because 
Chevron deliberately failed to bring the appropriate claim under 
Ecuadorian law to nullify the first-instance court judgment. 

To date, Chevron's only response-offered at the January 15, 2016 hearing-is that there 
is no human right to enforce a fraudulent judgment. 43 Chevron's conclusion that fraud has been 
conclusively established is predicated on a final order from the United States District Court for 
the Southern District of New York, as affirmed by the Second Circuit. As Ecuador has 
previously noted, Ecuador was never a party to that action and had no opportunity to be heard in 
the proceeding. 44 Further, much of the evidence that Ecuador relies on in the arbitral proceeding 
was never made available to or considered by the District Court.45 Perhaps most importantly, the 
Tribunal itself has concluded that the New York decision is not relevant to its own fact findings 
of this contested issue.46 For its part, the Tribunal has made no findings to date on Chevron's 
fraud allegations47 nor has it prejudged the dispute on the merits.48 

42 Ex. 13, Decision of Lago Agrio Court, Mar. 1, 2012, at 7-8. 
43 Hr'g Tr. , Jan. 15, 2016, at 225:1-2. 
44 Ecuador's Pre-Hr'g Br. , Sept 12, 2017, at 13; Ecuador's Post-Hr'g Br., Feb. 12, 2006, at 25-26; see also Ex. 94, 

Procedural Order No. 45, Aug. 29, 2016, ii 3. 
45 Ecuador's Post-Hr 'g Br. , Feb. 12, 2016, at 25-26. 
46 See Ex. 94, Procedural Order No. 45, Aug. 29, 2016, ii 3. 
47 See Ex. 92, Dutch Appellate Decision, July 18, 2017, § 13 .2. 
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In determining the good faith of Ecuador's Court of Appeal, it must be understood that 
the Court of Appeal had no choice but to recognize that Chevron had already been found liable 
to the indigenous plaintiffs for the contamination left behind by Chevron's predecessor. While 
Chevron contends that the first instance court judgment was procured by fraud, Chevron (for 
obvious strategic reasons) elected not to file the appropriate action in Ecuador to resolve its fraud 
allegations, which, if proved, could have resulted in the nullification of the Lago Agrio Court 
decision. Some explanation is in order. 

Chevron appealed the Lago Agrio decision to the Court of Appeal based, in part, on its 
contention that the Lago Agrio trial court judgment had been procured by fraud. In support, 
however, Chevron relied on documentary evidence obtained in a series of so-called "discovery" 
actions launched in the United States pursuant to 28 U.S.C. § 1782 but which was not introduced 
in the trial court proceeding. (In fact, many of these documents were obtained by Chevron after 
the judgment was issued so Chevron would have had no opportunity to present them prior to 
judgment.) As Ecuador's Court of Appeal noted, and its National Court subsequently affirmed, 
Ecuadorian judicial rules absolutely prohibit appellate courts in a summary oral proceeding, like 
the Lago Agrio case, from considering evidence not submitted in the trial court. On this the law 
is abundantly clear.49 Even Chevron's own Ecuadorian attorney-when he was a judge-found 
the same, a not surprising decision since this principle is not in controversy. 50 

Accordingly, Chevron's claims of fraud could not be appropriately considered on a direct 
appeal. However, as the National Court instead advised Chevron (in a decision in which the 
court affirmed the judgment in part and reversed in part, reducing the damages to half of the 
original amount), Ecuadorian law clearly provides an alternative mechanism for Chevron (or any 
aggrieved litigant) to seek the nullification of any administrative or judicial act that it contends 
was procured or tainted by fraud. 51 

Under Ecuador's Collusion Prosecution Act (CPA), as a matter of municipal law, "[a]ny 
person who has suffered harm, in any way, by a collusive procedure or act" has the right to bring 
a civil action to, inter alia, "nullify the allegedly fraudulent procedure or act and obtain a 

48 First Interim Award, Jan. 25, 2012, at 17; Second Interim Award, Feb. 16, 2012, at 6; Fourth Interim Award, Feb. 
7, 2013, at 31. 

49 See Ex. 115, Code of Civil Procedure 1987, art. 121; Ex. 60, 1998 Constitution, art. 24.14 ("Evidence obtained or 
produced in violation of the Constitution or the law shall have no validity."); Ex. 20, 2008 Constitution, art. 76, 
item 4 ("Evidence obtained or used in violation of the law shall not have any validity and shall be devoid of 
probative effect."); see also Ex. 116, Andrade Expert Report, Feb. 18, 2013 , iJ 65 ("Documentary evidence added 
to the case file without having been presented during the evidentiary period of the proceedings have no probative 
value or effectiveness. "). 

50 Ex. 117, Navarrete v. Carbo, Supreme Court of Justice, First Civil and Commercial Chamber, Official Gazette 
No. 14, Nov. 10, 2003 ("a judge, at the time of the judgment, must focus exclusively on assessing evidence related 
to disputed facts, that arise from two fimdamental pieces on which the litigation is locked: the complaint and the 
answer to the complaint; the evidence filed outside of this scope is irrelevant, and thus, ineffective"). 

5 1 Ex. 118, National Court Decision at 95 ("When collusion is an independent action governed by our Ecuadorian 
legislation, it is so regulated under the Collusion Prosecution Act; and, as stated by this Division of the Court, it is 
not possible to seek the cassation of a judgment by making these kinds of allegations . . . Therefore, the 
affirmation made by the court of appeals is the correct one, as it is not within the scope of that court to have 
jurisdiction to hear collusive action cases within a summary verbal proceeding."). 
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judgment for damages. "52 The CPA was designed specifically to address allegations of fraud and 
collusion in the issuance of judgments that cannot otherwise be considered in the ordinary 
appellate process. 53 The trial court issued its allegedly fraudulent decision in February 2011, so 
Chevron had until February 2016 to file a CPA action in Ecuador's courts. This process was 
well known to Chevron. Indeed, Chevron's principal Ecuadorian lawyer had previously (and 
successfully) relied on this statute in an umelated case,54 and Ecuador's National Court 
specifically noted this procedure at the time it addressed Chevron's appeal in November 2013. 
Nonetheless, Chevron made a calculated decision not to file an action under the CPA. 

Ecuador's courts could not simply ignore Chevron's waiver of its fraud allegations, 
ignore domestic law, and nullify a decade-long legal proceeding by reference to a foreign court 
proceeding. Parallels to Medellin are again unmistakable. There, the petitioner clearly had a 
right under the Vienna Convention to have the Mexican Consulate notified upon his arrest. The 
United States failed to notify the Consulate in breach of its treaty obligations. The Texas courts 
ruled, however, that Mr. Medellin did not timely raise this defense and therefore waived his right 
to assert it at a later time, much as Chevron has now waived its right to bring a CPA action in 
Ecuador to nullify the Lago Agrio judgment based on its allegations of fraud. Mr. Medellin, of 
course, was executed, notwithstanding the ICJ interim award, because the courts held the 
defendant to his waiver. 

As noted at the hearing, Ecuador is fully aware of Judge Kaplan's (subsequent) findings 
against Lago Agrio plaintiffs' counsel Steven Donziger. But Ecuador was not a party in that 
case, and the decision represents just one of many proceedings around the world touching on this 
larger dispute. For its part, Chevron never availed itself of its right to pursue the appropriate 
action in Ecuador to obtain a comparable finding of fraud or to nullify the Lago Agrio judgment. 
There is no basis on which Ecuador 's courts, or Ecuador's government officials, can disregard 
the findings of its own National Court, much less on the basis of a subsequent decision from 
another State operating under different procedural and substantive rules. The United States 
courts, and U.S. government officials, would and can act no differently. 

C. Government officials (of any State) lack authority to act contrary to 
judicial pronouncements and domestic law. 

52 Ex. 119, Collusion Prosecution Act, art. 1. 
53 Id ("Any person who has suffered harm, in any way, by a collusive procedure or act, e.g. , if he/she has been 

deprived of the ownership, possession or occupancy of a piece of real property, or of any right in rem of use, 
usufruct, occupancy, easement or antichresis over such piece of real property or other rights that are legally due to 
such person, may file an action before the civil and commercial judge of the domicile of any of the defendants."); 
see also id. art. 6 ("If the grounds for the claim are confrrmed, measures to void the collusive proceeding will be 
issued, invalidating the act or acts, and contract or contracts affected by it, as the case may be, and redressing the 
harm caused, by restoring to the affected party the possession or holding of the property in question, or the 
enjoyment of the respective right, and, as a general matter, restoring the things to the state prior to the collusion."). 

54 Chevron's counsel before the National Court, Santiago Andrade, was a former Ecuadorian Supreme Court judge 
who himself has issued multiple rulings under the Collusion Prosecution Act nullifying such "collusive" 
proceedings. Chevron clearly knew of but deliberately chose to disregard the available remedies under Ecuadorian 
law to challenge the first-instance court decision on grounds of fraud and collusion. See Ex. 120, Supreme Court 
of Justice, First Civil and Commercial Chamber, Cassation File No. 162, Official Register 664, Sept. 17, 2002; 
Ex. 121, Supreme Court of Justice, First Civil and Commercial Chamber, Cassation File No. 87, Official Register 
Supplement 323, May 10, 2001. 
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In the five years since Ecuador's Court of Appeal issued its two decisions on the subject, 
Chevron has never contended that the legal issue was erroneously decided or that the Court's 
analysis was reached in bad faith. 55 Ecuador reaffirms that an inability to comply is not a 
demonstration of bad faith. 56 Indeed, Ecuador submits that Chevron sought these interim awards 
knowing that Ecuador had no means by which it could comply, all the while looking for new 
grounds on which it might seek the termination of Ecuador's trade preferences. 

We underscore these Court of Appeal decisions because State officials have no legal 
standing to act in contradiction to these judicial rulings any more than government officials in 
the United States had legal standing to act in contradiction to the Supreme Court's decision in 
Medellin. In fact, rather than comply with the ICJ interim award at issue there, the U.S. Supreme 
Court's decision paved the way for government agents to take affirmative steps to execute Mr. 
Medellin. 57 

Ecuador agrees with Chevron that the Interim Awards were issued against the entire 
State, including the Judiciary. However, once the Judiciary addressed and resolved the 
competing law obligations, neither its government officials nor Ecuadorian private citizens were 
at liberty to ignore the Courts' rulings. 58 Chevron nonetheless has suggested that government 
officials could undertake specified measures that it claims would effect a suspension of the 
enforceability of the Lago Agrio judgment. In so suggesting, Chevron is asking government 
officials to ignore-and undermine-the legal rulings by the Ecuadorian Court of Appeals 
contrary to their Constitutional responsibilities. This is error at its inception. However, even 

55 Perhaps Chevron will, in its post-hearing brief, take a different tactic but that would come too late as Ecuador 
would have no opportunity to respond. 

56 Chevron suggested at the September 27 hearing that the United States, through a Memorandum issued by 
President Bush and an amicus brief submitted by his Solicitor General, at least exhibited good faith in its efforts to 
comply with the ICJ award, a demonstration allegedly absent here. But in the case of Medellin , the only barriers 
to U.S. compliance was domestic law, which by definition could have been remedied by the United States. In 
contrast, Ecuador's hands are tied because of a competing international law commitment. Ecuador cannot 
unilaterally alter the text or commitments contained in the operative human rights convention. Further, unlike in 
the United States, the Attorney General's authority in Ecuador to submit an arnicus brief or otherwise intervene in 
a third party litigation is greatly circumscribed; he may do so only where the State itself has a legally cognizable 
interest as that term is defined. Ex. 79, Attorney General' s Office Organic Law, arts. 3 and 5. Given that not even 
Chevron has challenged Ecuador's Court of Appeal's analysis, there would have been no basis to argue for a 
different result in any event. 

57 The ICJ had found it "apparent ... that three Mexican nationals ... are at risk of execution in the coming months, 
or possible even weeks" and that "their execution would cause irreparable prejudice to any rights that may 
subsequently be adjudged to belong to Mexico." Ex. 122, Case Concerning Avena and Other Mexican Nationals 
(Mexico v. United States of America) , International Court of Justice, Order on Request for the Indication of 
Provisional Measures (Feb. 5, 2003), at 91. The Court unanimously ordered 'The United States of America to 
take all measures necessary to ensure that [the Mexican nationals] are not executed pending final judgment in 
these proceedings." Id. at 91-92. The United States did not comply. It was instead duty-bound to follow the 
United States Supreme Court mandate. 

58 To be sure, Government officials had their own views as to the propriety of the interim awards, as even the 
President of the Tribunal noted that the interim awards were "self-evidently extremely controversial." Ex. 95, 
Jurisdictional Hr'g Tr., Nov. 23 , 2010, at 388:16-17. Political commentary is neither inappropriate nor should it 
be unexpected. Most importantly, however, political commentary and political acts are irrelevant. The decision
maker here was the Ecuadorian Judiciary, and there has been no showing that its analysis was erroneous, much 
less made in bad faith. 
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putting to one side that government officials are not entitled to act contrary to judicial rulings, 
Chevron's suggested actions-in every instance-would also violate settled Ecuadorian 
statutory provisions, as shown below. 

1. Chevron complains that Ecuador's Transitional Judicial Council (an Executive branch 
entity) has certified, and the Minister of Foreign Affairs has apostilled (i.e., 
authenticated) ex parte orders of the Lago Agrio trial court purporting to embargo 
Chevron's assets in Ecuador and to freeze its bank accounts, and has issued letters 
rogatory to facilitate the efforts of the Lago Agrio plaintiffs to have courts in other 
countries give effect to those orders. 59 

Ecuador's response: 

o Article 438 of the Code of Civil Procedure specifically instructs the defendant 
either to pay or to relinquish assets equivalent to the obligation established in the 
final decision. 60 

o Failure by the judge to issue a "writ of execution" ugon request of a party can 
result in his recusal,61 and in disciplinary sanctions. A prevailing party thus 
cannot be denied this relief under Ecuadorian law. 

o The certification referenced by Chevron was issued by the National Human 
Resources Office of the Judicial Council, as part of its legal duties to certify, 
according to its records, that a person performs duties within the judiciary. In this 
case, the certifications at issue state only that the relevant person performs duties 
as the recording clerk of the Provincial Court of Sucumbios.63 This is a 
ministerial act required by law. Failure to issue such a certification may subject 
the public official responsible to administrative, civil and/or criminal liability. 64 

o The apostille provided by the Ministry of Foreign Affairs is a procedure common 
to all signatories of the Apostille Convention.65 It is intended to dispense with the 
legalization of foreign public documents. The apostille merely certifies (i) the 
signature; (ii) the capacity in which the grantor has acted in executing the 
underlying document; and (iii) when appropriate, the identity of the seal affixed to 

59 Chevron's Pre-Hr'g Br. , Jan. 4, 2016, at 10; Chevron's Post-Hr'g Br. , Feb. 12, 2016, at 6. 
60 See Ex. 80, Code of Civil Procedure, art. 438 ("Once the judgment is executed, the judge, in cases dealing with 

the payment of capital and interest, will set the amount that must be paid in interest and will order that the debtor 
indicate, within twenty four hours, assets equivalent to the capital, interest, and costs, if it were sentenced to pay 
them. " (emphasis added)). 

6 1 See Ex. 131 , Andrade Expert Report, Nov. 7, 2014, iJ 78 (citing Code of Civil Procedure, arts. 856 and 288). 
62 See id. (citing Organic Law of the Judiciary, art. 108). 
63 See, e.g. , Ex. 123, Apostilled Copy of the Plaintiffs' Motion to Expand the Embargo Order, Oct. 31 , 2012 at 8 

("The National Human Resources Office of the Judicial Council certifies that Ms. SARlTAMA NAULA 
ROMULO RICHARD currently performs duties as RECORDING CLERK OF THE PROVINCIAL COURT OF 
SUCUMBIOS in the canton of NUEV A LOJ A, province of SUCUMBIOS, as stated in the records of this 
institution."). 

64 Ex. 20, 2008 Constitution, art. 233. 
65 See Ex. 124, The Hague Apostille Convention, art. 1. 
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such document. 66 Failure to issue an apostille by a public official charged with 
the duty to do so may subject him to administrative, civil and/or criminal 
1. b"l" 67 la 11ty. 

o Competent organs of all States who are signatories to the Inter-American 
Convention on Letters Rogator~ are entitled to issue letters rogatory for the 
performance of procedural acts.6 These letters do not amount to an endorsement 
by the government of the enforcement of the judgment. Upon request of a party, 
the judge must order and issue letters rogatory in accordance with applicable 
domestic and international law. 69 

2. Chevron complains that Ecuador's Ministry of Foreign Affairs authenticated documents 
in support of the Lago Agio plaintiffs' enforcement action in Argentina, thus facilitating 
the prosecution of that action. 70 

Ecuador's response: 

66 Id. art. 2. 

o Same as above. Also, authentication of an act by the Ministry of Foreign Affairs 
is a formality mandated by law, which purpose is merely to certify the existence 
of an act, or attest to the truth of the matter asserted. 71 

67 Ex. 20, 2008 Constitution, art. 233 ("No public servant shall be exempt from being held accountable for his/her 
actions in the performance of his/her duties or for his/her omissions and shall be held liable administratively, 
civilly, and criminally for the management and administration of public funds, assets or resources."). 

68 Ex. 125, Inter-American Convention on Letters Rogatory, art. 2 ("This Convention shall apply to letters rogatory, 
issued in conjunction with proceedings in civil and commercial matters held before the authority of one of the 
States Parties to this Convention, that have as their purpose: a. The performance of procedural acts of a merely 
formal nature, such as service of process, summonses or subpoenas abroad; b. The taking of evidence and the 
obtaining of information abroad, unless a reservation is made in this respect."). 

69 Id. art. 4 ("Letters rogatory may be transmitted to the authority to which they are addressed by the interested 
parties, through judicial channels, diplomatic or consular agents, or the Central Authority of the State of origin or 
of the State of destination, as the case may be. Each State Party shall inform the General Secretariat of the 
Organization of American States of the Central Authority competent to receive and distribute letters.") ; art. 10 
("Letters rogatory shall be executed in accordance with the laws and procedural rules of the State of Destination. 
At the request of the authority issuing the letter rogatory, the authority of the State of destination may execute the 
letter through a special procedure, or accept the observance of additional formalities in performing the act 
requested, provided this procedure or the observance of those formalities is not contrary to the law of the State of 
destination."). 

7° Chevron's Pre-Hr'g Br. , Jan. 4, 2016, at 10; Chevron's Post-Hr'g Br. , Feb. 12, 2016, at 6. 
7 1 Ex. 80, Code of Civil Procedure, art. 165 ("All public documents, i.e. , all instruments duly authorized by the 

persons responsible for the matters related to their office or employment, such as diplomas, decrees, orders, edicts, 
provisions, requisitions, letter rogatory or other orders issued by a competent authority; certifications, copies or 
testimonies of a governmental or judicial action or proceeding, given by the secretary concerned, are deemed 
evidence and attest to the truth of the matter asserted [ ... ]); art. 166 ("The public instrument certifies, even against 
third parties, as to the fact of having been granted and its date; but not as to the truth of the declarations that 
interested parties have made therein. In this part, it does not certify except against declarants. The obligations and 
disclaimers contained in it consist of evidence regarding the grantors and the person who is recipients of the 
transfer of said obligations and disclaimers, under a universal or singular title. The promise to execute a contract 
shall be granted by public deed, if, for its validity, that formality is necessary, pursuant to the provisions of the 
Civil Code."). 
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3. Chevron complains that Ecuador's bank regulatory agency has facilitated enforcement of 
the Lago Agrio judgment by notifying all banks in the Ecuadorian financial system of an 
order of the Lago Agrio trial court freezing Chevron's accounts in Ecuador. 72 

Ecuador's response: 

o Ecuador's bank regulatory agency cannot disregard an order rendered by a 
competent authority, without prejudice of the liability that may arise against it.73 

This agency does not have the power to abstain from notifying all banks in 
Ecuador of the Lago Agrio order freezing Chevron's accounts. To do so would 
constitute clear interference with the judiciary. 

4. Chevron complains that the Government should have ordered the Secretariats of the 
Appellate Court and National Court of Justice to refrain from issuing any certificate 
stating that the judgment is enforceable in the absence of a bond from Chevron. 74 

Ecuador's response: 

o Critically, under Articles 296(5) and 58 of the Ecuadorian Code of Civil 
Procedure, a judicial decision becomes enforceable upon affim1ance by a first
level appellate court, with or without the certification and/or apostille.75 In other 

72 Chevron's Pre-Hr'g Br. , Jan. 4, 2016, at 10-11; Chevron's Post-Hr'g Br. , Feb. 12, 2016, at 6-7. 
73 Ex. 20, 2008 Constitution, art 86.4 ("If the judgment is not complied with by public servants, the judge shall 

order his or her destitution from the office or employment without prejudice of the corresponding civil or criminal 
liability. When the person failing to comply with the judgment or resolution is a private individual, that person 
shall incur liability as provided for by law."). 

74 Chevron's Pre-Hr'g Br., Jan. 4, 2016, at 16; Chevron's Post-Hr'g Br. , Feb. 12, 2016, at 12. Claimants contend 
that, should Chevron fail to post a supersedeas bond with its cassation appeal, the Plaintiffs could: (i) request from 
the Secretariat of the sole Chamber a certificate stating that the judgment is enforceable; and (ii) request from the 
Secretariat of the National Court of Justice a certificate stating that Chevron had failed to post bond and thus no 
bar prevented enforcement of the Judgment. Ex. 126, Claimants' Interim Measures Request, Jan. 14, 2011 , at 15, 
n. 59. In support, Claimants rely on the Ecuadorian Code of Civil Procedure, arts. 58, 287, 295. None of these 
provisions lends support to Chevron's contention: 

Art 58.- [Definition of instance] - Instance is the prosecution of a lawsuit from the time the 
complaint is filed until the judge renders a decision or submits the case to a higher court, either for 
consultation or on appeal. Before the higher court, the instance starts upon receipt of the record 
and ends when it is returned to the lower court, for enforcement of the decision. 
Art 287.- [Time and formalities] - Judgments, collateral orders and procedural orders shall contain 
the date and time at which they were issued and the signature of the judges who issued them. 
Art 295.- [Prohibition on altering the judgment. Exception] - No part of a final non-appealable 
judgment can be altered for any reason, but calculation errors may be corrected. 

Ex. 80, Code of Civil Procedure, arts. 58, 287, 295. 
75 Ex. 80, Code of Civil Procedure, art. 296 ("A judgment becomes enforceable: 1. If an appeal is not filed within 

the legal term; 2. For withdrawal of the appeal; 3. For failure to substantiate an appeal; 4. If the instance or 
appeal is declared abandoned; and 5. Upon adjudication of a matter by the last instance."); Id. art. 58. ("Instance is 
the prosecution of a lawsuit from the time the complaint is filed until the judge renders a decision or submits the 
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words, the indigenous plaintiffs do not need a certification to enforce the 
judgment. 

o Further, regulations for the Internal Regimen of the National Court, Article 3.4 
includes among the Secretariat's mandatory duties the issuance of certification of 
official documents of the Chamber and of records and processes before the 
Court. 76 Such certifications constitute proof of the order so certified, which can 
be offered in evidence in subsequent enforcement proceedings to attest to the truth 
of the contents of the certified document. Again, it is not a condition for a 
judgment to become enforceable. Instructing a Court Secretariat to refrain from 
or refuse to issue any such certification upon a Party's request would be contrary 
to a number of constitutional provisions: Articles 226,77 424,78 11(8),79 3(1)80 and, 
in the case of the National Court clerk, a violation of his/her duties under the 
Regulations for the Internal Regimen of the National Court. 

o On numerous occasions, Chevron confuses the certificate of enforceability with 
the writ of execution or "mandamiento de ejecuci6n."81 The August 3, 2012 Order 
was not a "certificate of enforceability"; it instead was a "writ of execution" 
("mandamiento de ejecuci6n"),82 issued in accordance with Article 438 of the 
Ecuadorian Code of Civil Procedure83 to instruct the defendant to either pay or 
relinquish assets equivalent to the obligation established in the final decision. 
Failure by the judge to issue a "writ of execution" upon request of a party can 

case to a higher court, either for consultation or on appeal. Before the higher court, the instance starts upon receipt 
of the record and ends when it is returned to the lower court, for enforcement of the decision."). 

76 Ex. 99, Regulations for the Internal Regimen of the National Court, art. 3.4 ("SECRETARIES FOR THE 
SPECIALIZED CHAMBERS.- These consist of the Judicial units responsible for collaborating with the duties of 
the Judges and Associate Judges of the specialized Chambers of the National Court of Justice in processing the 
cases, which are supervised and coordinated by a Secretary Rapporteur. DUTIES: ... 15. Issue certification of 
official documents of the Chamber and ofrecords and processes being heard therein."). 

77 Ex. 20, 2008 Constitution, art. 226 ("State institutions, bodies, agencies, public servants and persons who act by 
virtue of a state power granted to them shall perform only those duties and powers that are given to them by the 
Constitution and the law."). 

78 Id. , art. 424 ("The Constitution is the supreme norm and prevails over any other norm in the legal system. The 
norms and acts of public authority shall maintain compliance with constitutional provisions, otherwise shall have 
no legal effect. "). 

79 Id. , art. 11 ("The exercising of rights shall be governed by the following principles: ... 8. The content of rights 
shall develop progressively through laws, jurisprudence and public policies. The State shall generate and ensure 
the necessary conditions for their full recognition and application."). 

80 Id. , art. 3 ("Paramount duties of the State are: 1. Guarantee without discrimination effective enjoyment of the 
rights established in the Constitution and international instruments, particularly education, health, food, social 
welfare and water for its inhabitants."). 

81 See Chevron's Pre-Hearing Brief, Jan. 4, 2016, at 16. 
82 See Ex. 127, "Writ of Execution", Lago Agrio Record at 220,662, Aug. 3, 2012. 
83 Ex. 80, Code of Civil Procedure, art. 438 ("Once the judgment is executed, the judge, in cases dealing with the 

payment of capital and interest, will set the amount that must be paid in interest and will order that the debtor 
indicate, within twenty four hours, assets equivalent to the capital, interest, and costs, if it were sentenced to pay 
them. If it is considered necessary, the judge may appoint an expert in order to perform the calculation of interest. 
This expert will not be recusable and his appointment will not be notified to the parties; he also need not be sworn 
in, it being sufficient that, in the report, he states that he is issuing it m1der oath."). 
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result in any of the following: (i) recusal of the judge;84 (ii) the judge may be 
subject to disciplinary sanctions;85 and/or (iii) the State can be held liable for 
unjustified delay in the administration of justice, without prejudice to the State's 
right to file a reimbursement claim against the judge. 86 

5. Chevron has proposed that the Government declare a suspension of enforceability of the 
Lago Agrio judgment through an opinion by the Attorney General, issued pursuant to 
Article 237 of the Ecuadorian Constitution and on the basis of the Tribunal's findings. 87 

Ecuador's response: 

o Like the Attorney General of the United States, the Attorney General of Ecuador 
lacks the legal capacity to declare a stay of enforcement. That is instead an issue 
for the courts. Further, as a matter of Ecuadorian Law, the Attorney General can 
only advise public entities on the interpretation and application of the law in 
particular situations. He is expressly precluded by law from rendering opinions 
on matters that have been adjudicated by the courts or are pending adjudication.88 

The Attorney General also lacks the legal authority to intervene in a private party 
dispute; his authority is instead limited to intervening in matters in which the 
State has a legally cognizable interest, i.e., one in which the State has a property 
or comparable interest. 89 

84 Id., art. 856 ("A judge of an upper or lower court may be recused by any of the parties, and must refrain from 
hearing a case, if: ... 10. He does not hear the case within three times the time period provided for by law."); art. 
288 ("Judgments will be issued within twelve days, court orders within three days; decrees within two days; but if 
the record has over one hundred pages, the term within which the judgment should be issued will be extended by 
one day for each set of one hundred pages."). 

85 Ex. 131, Andrade Expert Report, Nov. 7, 2014, iJ 78 (citing Organic Law of the Judiciary, art. 108). 
86 Ex. 20, 2008 Constitution, art. 11 (9). 
87 Chevron's Pre-Hr'g Br. , Jan. 4, 2016, at 16; Chevron's Post-Hr'g Br., Feb. 12, 2016, at 5; see also Ex. 20, 2008 

Constitution, art. 237 (included among the powers and duties of the Attorney General's Office is "[t]o provide 
legal counsel and binding responses lo legal queries from public sec/or bodies and inslilutions on !he 
interpretation and application of the law, on those issues where the Constitution or the law does not grant 
competences to other authorities or bodies.") (emphasis added). Chevron argues that, "Any State institution may 
consult the Attorney General about the binding nature of the Tribunal's order in Ecuador, or about the 
enforceability of a local judgment subject to an international challenge under Ecuador's treaty obligations." Ex. 
126, Claimants' Interim Measures Request, Jan. 14, 2011 at 18. 

88 Ex. 79, Organic Law of the Attorney General's Office, art. 13. ("Response to Legal Inquiries.- ... the Attorney 
General shall advise and issue binding responses to legal inquiries regarding the interpretation or application of 
legal provisions or other legal sources, ... except in case of matters that have been adjudicated by judges or courts 
of the Republic or that are pending adjudication before them, including actions and resources filed before the 
Constitutional Court or appropriate for adjudication by that court ... .In any case, to issue his binding opinions, the 
Attorney General is obliged, under the responsibilities contemplated in the Constitution and the law, to preserve 
the control of the legality of acts of the public sector and the State's interests."). 

89 See Ex. 79, Organic Law of the Attorney General's Office, arts. 3, 5; Ex. 20, 2008 Constitution, art. 168 (1), (3); 
Ecuadorian Organic Code of the Judiciary, art. 8; Ex. 130, Foreign Law Declaration of Genaro Eguiguren, Ernesto 
Alban and Armando Bermeo, Feb. 6, 2006, ml 23-24. Notably, the Attorney General filed a submission opposing 
the motion of the indigenous plaintiffs to attach the Commercial Cases award. Ex. 134, PGE's Opposition to the 
Lago Agrio Plaintiff's Motion to Attach the Commercial Cases Award, Oct. 22, 2012. However, the Attorney 
General had authority to file the pleading because the funds to be attached were government funds. 
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o In Ecuador, the Constitution is the supreme law of the land. 90 The actions of the 
Republic's institutions and officials are subject to the Constitutional provisions 
mandating the separation of powers,91 protecting the independence of the 
judiciary,92 and limiting the power of institutions and officials to only those 
powers expressly granted by the Constitution or law.93 

6. Chevron has previously proposed that the Republic post a bond or alternative form of 
security sufficient to relieve Chevron of any bond that might have been required to stay 
enforcement of the Lago Agrio judgment pending Chevron's appeals and the outcome of 
this BIT proceeding or further award of the Tribunal. 94 

Ecuador's response: 

o Article 11 of the Law of Cassation allows for a stay of enforcement by the filing 
of a cassation appeal and posting of a bond in an amount to be fixed by the first
level Appeal Court. 95 There is no other mechanism available under Ecuadorian 
law to stay enforcement of an otherwise enforceable judgment. In fact, the Lago 
Agrio plaintiffs requested that the Court order Chevron to post such a bond, 
satisfaction of which would have stayed enforcement of the judgment. The Court 
of Appeal rejected the Lago Agrio plaintiffs' request as contrary to Ecuadorian 
law, as only the defendant has the right to request that a bond amount be 
determined and posted.96 Any judge who stays enforcement of a judgment 

90 Ex. 20, 2008 Constitution, art. 424 ("The Constitution is the supreme norm and prevails over any other norm in 
the legal system. The norms and acts of public authority shall maintain compliance with constitutional provisions, 
otherwise shall have no legal effect."); id art. 417 ("The international treaties ratified by Ecuador shall be subject 
to the provisions in the Constitution."). 

91 Id art. 225 ("The public sector is comprised of the following: 1. The bodies and agencies of the Executive, 
Legislative, Judicial, Electoral and Transparency and Social Control Branches of Government"); art. 168 ("The 
administration of justice in the performance of its duties and in the exercise of its powers, shall apply the 
following principles: 1. The organs of the Judiciary shall enjoy internal and external independence. Any violation 
of this principle will lead to administrative, civil and criminal liability in accordance with the law."); art. 226 
("Institutions of the State, its agencies, departments, public servants and persons acting in the exercise of a State 
power shall exercise only the powers and competences vested with them by the Constitution and the law."). 

92 Id art. 168 ("The administration of justice, in compliance with its duties and in the exercise of its attributions, 
shall apply the following principles: 1. The bodies of the Judicial Branch shall benefit from both internal and 
external independence. Any breach of this principle shall entail administrative, civil, and criminal liability, in 
accordance with the law. "). 

93 Id art. 226 ("State institutions, bodies, agencies, public servants and persons who act by virtue of a state power 
granted to them shall perform only those duties and powers that are given to them by the Constitution and the 
law."). 

94 Chevron' s Pre-Hr'g Br. , Jan. 4, 2016, at 16; Chevron's Post-Hr'g Br. , Feb. 12, 2016, at 12. 
95 Ex. 22, Law on Cassation, art. 11 provides that "the appellant filing a cassation recourse may request that the 

enforcement of the appealed judgment or order be stayed, by posting a bond in an amount sufficient to cover the 
estimated damage that the opposing party may suffer as a result of the delayed enforcement of such order or 
judgment." Chevron chose not to avail itself of the measures available to it in Ecuador to avoid the enforcement 
of the judgment pending the cassation appeal. 

96 Ex. 12, Decision of Lago Agrio Court, Feb. 17, 2012, at 2 ("[T]he Chamber found that, according to Ecuadorian 
law, the only mechanism established for such purpose at the cassation stage is what is prescribed by Article 11 of 
the Cassation Law. However, . . it is not the prerogative of the opposing party to request such bond, nor of the 
judge to impose it unless the appellant [here, Chevron] has requested the determination of such bond .... [T]the 
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outside of the parameters of Article 11 of the Law of Cassation shall be personally 
liable to the prevailing party in that litigation. 97 

o Claimants' suggestion that the Republic post a bond on Chevron's behalf would 
require the Attorney General, as the only person authorized to represent the 
Republic in an Ecuadorian court, to intervene in the Lago Agrio action on 
Chevron's behalf As noted above, the Attorney General does not have the power 
to intervene in private party liti~ation and has no authority in any event to access 
public funds for such purpose. 8 Such an action would potentially subject the 
Attorney General to administrative, civil, and criminal penalties.99 

Chevron's most recent submission repeats, and adds to, its earlier list of proposals. 
According to Chevron: 

1. "Ecuador's courts could stay the enforcement proceedings in Ecuador and enjoin the 
LAPs from pursuing enforcement proceedings outside of Ecuador." 

Ecuador's response: 

o Ecuador's courts must comply with its own laws-and all international law 
commitments, including those under the IACHR. Ecuador's Court of Appeal 
found that Ecuador's obligations under the IACHR and the interim awards were 

Chamber cannot suspend the enforcement of the judgment by the 'imposition' of a bond to the defendant if the 
latter did not request such bond, because it is not in the Chamber's hands but in Chevron Corporation's hands to 
take actions to prevent the enforcement of the judgment through these means, asking for the imposition of a 
bond."). 

97 Id. at 4 ("Accordingly, in the absence of a legal foundation allowing us to act in the form requested by Chevron, 
and recognizing that in public law [public servants] may only act to the extent permitted by law, this Court finds 
that no court in Ecuador has the power or a normative basis to supersede what is mandated by Article 11 of the 
Law of Cassation and to allow the possibility of suspending the proceeding, adjudication or enforcement of any 
legal process without incurring serious responsibilities, including criminal liability, before the interested 
parties."); see also Ex. 20, 2008 Constitution, art. 172 ("Judges shall administer justice subject to the Constitution, 
international human rights instruments and the law. The public servants of the judiciary, which include judges 
and other operators of justice, shall apply the principle of due diligence in the processes of administering justice. 
The judges shall be responsible for damages to the parties as result of delays, neglect, denial of justice, and 
lawbreaking."); art 226 ("State institutions, bodies, agencies, public servants and persons who act by virtue of a 
state power granted to them shall perform only those duties and powers that are given to them by the Constitution 
and the law."). 

98 Ex. 79, Organic Law of the Attorney General's Office, arts. 3, 5; Ex. 130, Foreign Law Declaration of Genaro 
Eguiguren, Ernesto Alban and Armando Bermeo, Feb. 6, 2006 , iii! 23-24. 

99 Ex. 79, Organic Law of the Attorney General's Office, General Provision 3 ("The officials responsible for 
exercising the representation of the State, in accordance with this law, shall be administratively, civilly and 
criminally responsible for the actions or omissions, caused by negligence or willfol misconduct in the 
performance of their duties, and will respond personally and pecuniary, directly, for the damages and losses that 
such actions or omissions cause to the national patrimony or to the public interest."). See also Ex. 20, 2008 
Constitution, art. 233 ("No servant or public servant shall be exempt from liability for acts performed in the 
exercise of his fonctions, or omissions, and shall be held to administrative, civil and criminal liability for the 
management and administration of funds, property or public funds."). If the Attorney General were to intervene 
in a private party action in which the State lacked any legally cognizable interest, the Attorney General would be 
personally liable. That liability could be administrative, civil, and/or criminal. 
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mutually exclusive, and that compliance with one necessitated breach of the 
other. 100 Relying on its domestic hierarchy of laws, it reasonably (and correctly) 
found that it had no choice but to defer to its obligations under the human rights 
convention. Chevron's suggestion ignores, yet again, the legal conundrum at 
issue. 

2. "Ecuador's Attorney General could issue a legal opinion stating that enforcement of the 
Lago Agrio Judgment is contrary to Ecuador's obligations under the BIT, international 
law, and the Interim Awards, and that all branches of Ecuador's government, including 
its judiciary, are bound to comply with the Interim Awards. The Attorney General could 
send copies of this legal opinion to the courts entertaining enforcement proceedings in 
Argentina, Brazil, and Canada." 

Ecuador's response: 

o Chevron's suggestion is silly since the Ecuadorian court itself "recognize[d] that 
the awards are . . . binding as an international obligation of the Ecuadorian 
State."101 For its part, Chevron could freely share these decisions-and this 
language in particular-in any court of enforcement. It is not necessary that the 
Attorney General parrot the findings of the Court of Appeal. The Court of 
Appeal, however, also found that Ecuador could not comply given its competing 
international law obligations. 102 Finally, as noted above, the Attorney General 
himself lacks the authority under Ecuadorian law to intervene in a third party 
litigation, and further lacks the power to act contrary to judicial rulings. 

3. "Ecuador's Attorney General could file a motion to stay the mandamiento de ejecuci6n 
(order of enforcement regarding the Lago Agrio Judgment) issued by the Provincial 
Court of Justice of Sucumbios on August 3, 2012." 

Ecuador's response: 

o Again, the Attorney General has no standing under Ecuadorian law to intervene in 
a private party litigation or to act contrary to judicial rulings. Nor could a stay be 
granted in any event as the order of enforcement must be issued as a matter of 
course. 103 Failure by the judge to issue a "writ of execution" ufoon request of a 
party can result in his recusal, 104 and in disciplinary sanctions. 05 A prevailing 
party thus cannot be denied this relief under Ecuadorian law. 

100 Ex. 12, Decision of Lago Agrio Court, Feb. 17, 2012, at 2-4. 
101 Ex. 13 , Decision of Lago Agrio Court, Mar. 1, 2012, at 7; Ex. 12, Decision of Lago Agrio Court, Feb. 17, 2012, 

at 2, 4. 
102 Ex. 13 , Decision of Lago Agrio Court, Mar. 1, 2012, at 8. 
103 See Ex. 80, Code of Civil Procedure, art. 438 ("Once the judgment is executed, the judge, in cases dealing with 

the payment of capital and interest, will set the amount that must be paid in interest and will order that the debtor 
indicate, within twenty four hours, assets equivalent to the capital, interest, and costs, if it were sentenced to pay 
them.") (emphasis added). 

104 See id., arts. 288, 856. 
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4. "Ecuador's Attorney General could file a motion in the Ecuadorian courts to enjoin the 
LAPs from enforcing the Lago Agrio Judgment outside of Ecuador." 

Ecuador's response: 

o Same as No. 3, immediately above. 

5. "Ecuador's Foreign Minister and/or the Office of the Attorney General could make 
written submissions in the three jurisdictions where the LAPs are pursuing enforcement 
(Argentina, Brazil, and Canada) to inform those courts of the BIT Tribunal's Interim 
Awards and to represent that Ecuador-through all of its branches-considers itself 
bound by those Awards." 

Ecuador's response: 

o As already noted, the Ecuadorian court has spoken to the issue, thereby rendering 
moot Chevron's suggestion. In all events, the Attorney General lacks authority to 
intervene in a third party litigation, and the Foreign Minister lacks authority even 
to appear in such a capacity as only the Attorney General has the authority to 
speak for the State in legal matters. 106 

Most of Chevron's suggestions would be deemed frivolous even under U.S. law. An 
Attorney General or Foreign Minister, or, for that matter, a civil servant tasked with 
authenticating documents, cannot simply disregard a court decision or otherwise act to 
undermine a judicial decision. Nor does Chevron take into account that Ecuador is a civil law 
system, and that the scope of the authority of Ecuador's government officers must be express
and they are necessarily limited. While Ecuador's laws are no doubt different than those in the 
United States, they should be respected, not disparaged. As the Third Circuit observed in one of 
the many judicial decisions (also lost by Chevron) relating to this dispute: 

Though it is obvious that the Ecuadorian judicial system is 
different from that in the United States, those differences provide 
no basis for disregarding or disparaging that system. American 
courts, though justifiably proud of our system, should understand 
that other countries may organize their judicial systems as they see 
fit.107 

The procedures governing the legal process in Ecuador are predicated on fundamental 
principles of justice and due process, intended to protect all litigants before its courts, and cannot 
be contorted to suit the needs of one litigant over another. We recognize, of course, the 
seriousness of Chevron's fraud allegations. Ecuador has a legal mechanism to address those 

105 Ex. 131 , Andrade Expert Report, Nov. 7, 2014, ir 78 (citing Organic Law of the Judiciary, art. 108). 
106 Ex. 79, Organic Law of the Attorney General's Office, art 2. 
107 Chevron Corp. v. Kohn , 650 F.3d 276, 294 (3d Cir. 2011). 

25 

00025 



allegations, that is, under the CPA. It was Chevron's choice not to avail itself of its legally
protected rights thereunder. 

D. Notwithstanding the many legal constraints, Ecuador has acted in good 
faith to accommodate the Tribunal's concerns. 

Contrary to Chevron's contentions, Ecuador has not deliberately disregarded or thumbed 
its nose at the Tribunal or the interim awards. To the contrary, Ecuador has done what little it 
could to abide with these measures . First, as reported to the Tribunal, the Attorney General 
promptly notified each relevant organ of the Government and the Judiciary of the issuance of the 
interim award(s). On February 10, 2012, the Attorney General notified the Tribunal: 

Through these official communications, the Attorney General put 
the various branches of the Ecuadorian State on notice of the 
Interim Award, further underscoring that the "[A]ward is directed 
to the Republic of Ecuador and, therefore, applies to all the 
branches that comprise the Ecuadorian State" and replicating the 
Tribunal's February 9, 2011 Order to Ecuador "to take all 
measures at its disposal to suspend or cause to suspend the 
enforcement or recognition, within and without Ecuador, of any 
judgment issued against Chevron." 108 

Subsequently, on February 20, 2012, the Attorney General reported: 

Through these official communications the Attorney General put 
the various branches of the Ecuadorian State on notice of the 
Second Interim Award, highlighting the Tribunal's order to "the 
Respondent (whether by its judicial, legislative or executive 
branches) to take all measures necessary to suspend or cause to be 
suspended the enforcement and recognition within and without 
Ecuador of the judgments ... of 3 January 2012 and of 13 January 
2012 (and, to the extent confirmed by the said judgments, of the 
judgment by Judge Nicolas Zambrano Lozada of 14 February 
2011) against [Chevron]."109 

Given that only the courts have the authority to suspend a judgment, it was up to the Ecuadorian 
Court of Appeals, in response to the Attorney General 's notification of the interim awards, to 
take up and resolve the attendant legal issues. It determined it could not abide with the awards 
given Ecuador' s other competing international obligations. 

Second, on January 22, 2013, Ecuador affirmatively sought to accommodate the interim 
awards by permitting the release of $50 million that Chevron put into escrow on Ecuador's 
behalf so that Chevron might rely on these funds in response to the indigenous plaintiffs' 
enforcement efforts in Argentina. As reported to the Tribunal: 

108 Ex. 128, Letter from the Republic of Ecuador to the Tribunal, Feb. 10, 2012. 
109 Ex. 129, Letter from the Republic of Ecuador to the Tribunal, Feb. 20, 2012. 
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Whatever this Tribunal may currently and preliminarily conclude 
regarding the Lago Agrio judicial proceedings based on 
substantially less than a full record, the Tribunal presumably also 
understands that from a State official's perspective, the State's own 
courts have determined - albeit subject to further review at the 
cassation appellate level - that the Plaintiffs' lands, water, and air 
have been polluted, that Chevron is liable for that pollution, that 
over the course of many years the existing pollution has caused 
(and is continuing to cause) the Plaintiffs harm, and that the 
judgment in the underlying Ecuadorian action is intended, in part, 
to remedy that harm. Officials of the State, therefore, are caught 
between this Tribunal ' s Interim Awards, on the one hand, and the 
officials' legal duties and obligations under both domestic law and 
international obligations relating to equal treatment under the law 
that arise from international human rights conventions to which 
Ecuador is a party, on the other. Under the domestic legal regime, 
there is no conceivable basis for the Republic to interfere in private 
party litigation either within Ecuador or in foreign jurisdictions. 

* * * * 
Claimants assert that they are confronting imminent irreparable 
harm by the Lago Agrio Plaintiffs ' successive enforcement actions. 
In fact, Plaintiffs ' enforcement actions in Canada and Brazil pose 
no imminent threat at all to Chevron. The Republic has previously 
offered declarations of Canadian and Brazilian legal experts 
affirming that these enforcement actions will take years to resolve. 
These declarations remain uncontested. Additionally, though 
perhaps anecdotally, news coverage of the Canadian enforcement 
action suggests that Plaintiffs' effort to enforce against Chevron 
subsidiaries will be rejected. Plaintiffs ' actions for recognition and 
enforcement in Argentina are no different. Those proceedings will 
take years to resolve and may well share the fate of the Canadian 
proceedings insofar as they are also targeted against Chevron 
subsidiaries. Argentina does, however, raise other issues. 

In Argentina, special rules deriving from a Latin American 
convention on the enforcement of interim measures allowed the 
Plaintiffs to secure the temporary attachment of certain Chevron 
assets - and those of Chevron's subsidiaries in Argentina -
pending a final determination on the merits of the recognition and 
enforcement action there. 

* * * * 
The Republic considers that a combination of the following three 
actions should adequately address those concerns. 
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• First , while the Respondent has no competence 
under domestic law to intervene in and move the 
Argentine court to lift the order of attachment 
currently in place, it might be possible to work with 
the Tribunal to remove any alleged immediate 
threat of harm to the Argentine subsidiaries. 
Chevron is currently under an obligation to mitigate 
damages. As such, as noted above, it could post 
substitute collateral, which could take the form of 
(i) a surety insurance ("Seguro de Cauci6n"), (ii) a 
deposit in escrow in an international financial 
institution with operations in Argentina, (iii) a 
surety bond issued by an accredited financial 
institution with operations in Argentina, or (iv) any 
other form that Chevron might consider appropriate. 
The premise of this proposal is to find a way in 
which the Republic is not intervening in the private
party litigation while affording the Tribunal comfort 
that there is no possible imminent threat to 
Chevron's global operations. Should the Tribunal 
ultimately find against the Republic on the issue of 
denial of justice or breach of the BIT, the financial 
cost involved in structuring and implementing any 
of the foregoing alternatives may be computed 
within the quantum of any monetary award. 

• Second, in the interim, the Republic would not 
object to the Tribunal releasing the fifty million 
dollar bond currently held in escrow back to the 
Claimants if Chevron requested those funds to 
apply them against any cost in which it might incur 
while structuring and posting substitute collateral 
with the courts in Argentina. 

• Third, the Attorney General intends to file a letter 
with the National Court - specifically with the 
Chamber that has been recently appointed to hear 
Chevron's cassation appeal - to keep the National 
Court apprised of the existence of these arbitral 
proceedings and of the issues currently under 
consideration of the Tribunal. 

We reiterate our affirmation that much time, thought and resources 
have been and are still being devoted to these issues. The Republic 
believes that the process might be advanced if the Tribunal should 
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convene a short hearing to discuss, informally, these proposals and 
perhaps others that the Tribunal might consider on its own. 

Ecuador had offered to engage in a good faith dialogue to accommodate the Tribunal's 
interim awards and Chevron 's reasonable concerns. And for their part, Ecuador and its lawyers 
in fact devoted substantial time and resources in an effort to identify a mechanism that would 
permit Ecuador to comply (i) with Ecuador's Court of Appeal's two decisions, (ii) with 
Ecuador's international law obligations as set forth in the IACHR, and (iii) its competing 
obligations under the interim awards. But like government officials in the aftermath of Medellin , 
no mechanism has been identified that would allow for compliance with mutually exclusive legal 
obligations. That does not mean that Ecuador's "noncompliance" is in bad faith; it means that 
there is no mechanism that would permit compliance with mutually exclusive legal regimes. 

Conclusion 

As a threshold matter of pure statutory construction, Congress could not have intended to 
make compliance with interim awards a condition of GSP eligibility because arbitral tribunals 
had no authority to issue interim awards at the time Congress enacted the 197 4 Trade Act Nor 
for the reasons noted above would it have made sense for Congress to subvert bilateral relations 
or sabotage common State interests on the basis of temporary awards whose lawfulness have not 
yet been determined, especially in circumstances where the awards could be imminently 
terminated by the arbitral Tribunal. 

Congress enacted the eligibility criterion in question to promote the rule of law. That 
goal would not be furthered, and indeed would be undermined, were the Subcommittee to find 
that Ecuador should be punished for adhering to two judicial rulings from its Court of Appeal 
resolving an unchallenged conflict between two sets of international law regimes. For all of 
Chevron's public relations efforts and Chevron's political lobbying, Ecuador's non-compliance 
cannot be deemed wilful or a demonstration of bad faith. In light of those judicial 
pronouncements, Ecuador had no ability to comply with the interim awards, much as the United 
States cannot be said to have acted in bad faith when it found itself unable to comply with an ICJ 
interim award. 

In 2017, Ecuador and the United States inaugurated new leaders, and they have sought to 
usher in new policies and promote better relations. Both States have an interest in fighting drug 
and human trafficking. Both States have an interest in fighting poverty. Both have an interest in 
developing commercial opportunities and in finding a new way forward. For its part, Ecuador 
would like to see the relationship blossom. But even in light of these genuine common interests, 
Ecuador cannot turn its back on its international law commitments under the IACHR nor can it 
ignore the judicial rulings of its Court of Appeal. No civilized country could or would. To do so 
would be to ignore the rule oflaw. 

Chevron's petition should be denied. 
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