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INTRODUCTION 
Chevron Corporation (“Chevron”) submits this post-hearing brief in further support of its 

Petition requesting that the GSP Subcommittee recommend to the President the withdrawal or 
suspension of the designation of the Republic of Ecuador (“Ecuador”) as a Beneficiary Developing 
Country under the Generalized System of Preferences (“GSP”). 

Since Chevron filed its Petition in 2012, Ecuador has made a knowing choice to defy the 
arbitral awards at issue here, and has done so for years.  At the September 2017 hearing, when 
asked directly by the GSP Subcommittee whether Ecuador would commit to comply with the 
Interim Awards, Ecuador stated through its counsel, in no uncertain terms, that it has no intention 
of complying with the Interim Awards, nor, for that matter, with any final award that mirrors the 
Interim Awards.1   

This admission makes it clear that Ecuador is not eligible to benefit from the GSP program:  
U.S. law makes a country ineligible to receive unilateral trade preferences if it fails in good faith 
to recognize as binding and enforce arbitral awards in favor of U.S. citizens and companies 
majority-owned by U.S. citizens.  Ecuador’s failure to recognize as binding and enforce arbitral 
awards in favor of Chevron, and its expressed intent to continue ignoring the awards, make 
Ecuador ineligible to continue receiving GSP preferences.  Ecuador’s disregard for the GSP 
eligibility criterion has become increasingly concerning as its GSP benefits have grown, with GSP 
exports to the United States increasing from $55 million in 20132 to $390 million in 2016,3 a 
seven-fold increase.  Chevron respectfully asks that this Subcommittee act to address Ecuador’s 
non-compliance with the GSP eligibility criterion by recommending to the President, forthwith, 
the withdrawal or suspension of Ecuador’s GSP eligibility. 

As Chevron noted at the hearing, far more than Chevron’s interests are at stake in this 
Petition.  As the President and senior Administration officials have stressed consistently, a 
cornerstone of this Administration’s trade policy is strict enforcement of the rules.  Ambassador 
Lighthizer confirmed that the Administration “is committed to vigorously enforcing the eligibility 
criteria of our trade preference programs.”4  This commitment to enforcement is especially 

                                                 
1  2017 Hearing Tr. (Dkt. No. USTR-2015-0013-0063) 316:16-319:7.  In this brief, Chevron refers to a number of 

documents, not all of which are readily accessible from public sources.  The documents that may not be readily 
accessible are identified by exhibit number and may be accessed at this website 
https://www.weil.com/~/media/files/pdfs/chevron%20brief-supporting-exhibits.pdf by clicking on the hyperlink 
associated with each document in the exhibit list at that website. (Such documents are cited herein as “Exh.” and 
the corresponding exhibit number.) 

2  GSP by the Numbers (2013), available at https://ustr.gov/sites/default/files/GSP-by-the-numbers-10072014-
final.pdf.  

3  GSP by the Numbers (2016), available at  
 https://ustr.gov/sites/default/files/files/gsp/GSP%20by%20the%20numbers%20July%202017.pdf.  
4  USTR Press Release, “USTR Announces New Trade Preference Program Enforcement Effort” (Jun. 29, 2017) 

(Exh. 75).  

https://www.weil.com/%7E/media/files/pdfs/chevron%20brief-supporting-exhibits.pdf
https://ustr.gov/sites/default/files/GSP-by-the-numbers-10072014-final.pdf
https://ustr.gov/sites/default/files/GSP-by-the-numbers-10072014-final.pdf
https://ustr.gov/sites/default/files/files/gsp/GSP%20by%20the%20numbers%20July%202017.pdf
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important where the United States is giving unilateral preferences to producers and exporters of a 
foreign country.  Insisting on the essential quid pro quo underlying the preference program is 
critical to the program’s integrity.  By contrast, failure to enforce the GSP program’s eligibility 
criteria risks undermining the United States’ policy interests by signaling that the criteria can be 
ignored.  If the criteria are not enforced, then other beneficiary countries will infer that they too 
can follow Ecuador’s example and disregard arbitral awards at will, to the detriment of U.S. 
citizens and companies. 

***** 

In this post-hearing submission, Chevron will respond to the GSP Subcommittee’s hearing 
questions to Chevron more fully and also will address the hearing questions posed to Ecuador.  
These responses are grouped under three headings:  (I.) interim awards are “arbitral awards” within 
the meaning of the GSP statute; (II.) Ecuador’s lack of good faith; and (III.) the absence of any 
impediment under Ecuadorian law to complying with the Interim Awards. 

I. INTERIM AWARDS ARE “ARBITRAL AWARDS” WITHIN THE MEANING OF 
THE GSP STATUTE5 
At the hearing (as in prior submissions), Ecuador argued that the threshold issue is not 

whether the Interim Awards are “binding,” but whether Congress intended to include interim 
awards when it used the term “arbitral awards” in the GSP eligibility criterion.6  Ecuador’s 
insistence that Congress intended a distinction between “interim awards” and “final awards” for 
purposes of the GSP statute is unavailing.   

First, the most reliable expression of Congress’s intent is the text of the statute itself.  The 
GSP statute makes no distinction among different types of arbitral awards.  By its own terms, it 
applies to all arbitral awards.7  The distinction that matters for this purpose is the distinction 
between “awards” – which, by definition, are final, binding, and enforceable – and other 
pronouncements, such as “orders” – which are not.   

Second, Ecuador is wrong to suggest that legislative history supports its position that 
interim awards are not covered by the GSP eligibility criterion.8  Ecuador posits that since Senator 
Taft patterned his amendment after the New York Convention, the words “arbitral awards” as used 

                                                 
5  See 2017 Hearing Tr. (Dkt. No. USTR-2015-0013-0063) 305:13-306:2 (question to Chevron); 333:7-19 (question 

to Ecuador). 
6   2017 Hearing Tr. (Dkt. No. USTR-2015-0013-0063) 313:5-18; Ecuador’s Pre-Hearing Brief, Sept. 12, 2017 

(“Ecuador 2017 Pre-Hearing Brief”) at 2-4. 
7   19 U.S.C. § 2462(b)(2)(E).  See also Chevron Pre-Hearing Brief, Jan. 4, 2016 (“Chevron 2016 Pre-Hearing 

Brief”) at 7-10; Chevron Pre-Hearing Brief, Sept. 12, 2017 (“Chevron 2017 Pre-Hearing Brief”) at 2. 
8   See Ecuador 2017 Pre-Hearing Brief at 2-3; see also Ecuador Pre-Hearing Brief, Jan. 4, 2016 (“Ecuador 2016 

Pre-Hearing Brief”) at 11. 



3 

in the GSP statute must have the same meaning as in the New York Convention.  Ecuador then 
asserts that the New York Convention “mandates enforcement of only final arbitral awards.”9 

But that assertion is wrong.  The New York Convention deals with “arbitral awards.”  It 
makes no distinction among “final awards,” “interim awards,” and any other kind of awards.10  
This stands to reason since an award, by definition, is final and binding.11  The only distinction 
between an “interim” award and a “final” award is when in the arbitration proceeding it is issued.12  
The New York Convention’s immediate enforcement obligation applies with equal force to interim 
awards and final awards, as U.S. courts and courts from other New York Convention Contracting 
States (e.g., Singapore and the Netherlands) have consistently found.  In fact, Senator Taft made 
clear that the concern motivating him was actions by countries “defeating one of the fundamental 
purposes of arbitration—determination by an impartial tribunal.”13  Certainly when a country fails 
to give effect to interim awards intended to preserve the integrity of an arbitration—and, 
ultimately, the enforceability of a final award14—it is defeating a fundamental purpose of 
arbitration; in that case, the country is ignoring a determination by an impartial tribunal. 

Chevron established in its pre-hearing brief that U.S. courts consistently treat interim 
awards of interim measures as final with respect to the subject matter they cover, and therefore are 
binding and enforceable under the New York Convention.15  In this regard, Chevron invites the 
GSP Subcommittee to review Professor Reisman’s Opinion, in which he confirms that the word 
“‘interim’ does not detract from the ‘finality’ or ‘enforceability’ of an award” under the 
UNCITRAL Rules.16   

At the hearing, Ecuador argued that in Medellín, the U.S. Supreme Court cast doubt on 
whether a judgment awarding injunctive relief is entitled to enforcement in U.S. courts.17  But 

                                                 
9   Ecuador 2017 Pre-Hearing Brief at 2; see also Ecuador 2016 Pre-Hearing Brief at 11. 
10   See New York Convention on the Recognition and Enforcement of Arbitral Awards (1958) (hereinafter “New 

York Convention”), Art. I(1), available at 
http://www.newyorkconvention.org/11165/web/files/original/1/5/15432.pdf (applying the Convention “on the 
recognition or enforcement of arbitral awards ...”) (emphasis added); id. at Art. III (requiring each Contracting 
State to “recognize arbitral awards as binding and enforce them …”) (emphasis added).  

11  New York Convention at Art. III.  
12  See 2017 Hearing Tr. (Dkt. No. USTR-2015-0013-0063) 307:14-19 (question to Chevron); 308:4-8.  
13   120 Cong. Rec. 39,831 (Dec. 13, 1974) (statement of Sen. Robert Taft).  
14   See W. Michael Reisman, Opinion with Respect to the Legal Character of the Interim Awards of the Tribunal in 

Chevron v. Ecuador in Relation to the United States GSP Program, ¶ 20 (“Reisman Op.”) (attached to Chevron 
Jan. 2016 Pre-Hearing Brief). 

15   See Chevron 2017 Pre-Hearing Brief at n. 48; see also Chevron 2016 Pre-Hearing Br. at 8 nn. 32 & 33. 
16  Reisman Op. ¶ 8. 
17   2017 Hearing Tr. (Dkt. No. USTR-2015-0013-0063) 334:17-335:6.  See also Medellín v. Texas, 552 U.S. 491, 

508, 522 (2008) (citing 1 Restatement (Third) of Foreign Relations law of the United States § 481, Comment b 
(1986)). 

http://www.newyorkconvention.org/11165/web/files/original/1/5/15432.pdf


4 

Ecuador’s reliance on Medellín is inapposite and inaccurate for several reasons.  First, Medellín 
dealt with the legal effects of a judgment issued by the International Court of Justice (“ICJ”) 
pursuant to the authority vested by the Statute of the ICJ.  It did not deal with the legal effects of 
an award issued by an arbitral tribunal pursuant to a bilateral investment treaty and applicable 
arbitral rules, with the New York Convention governing recognition and enforcement.  Second, 
the question in Medellín was a matter of U.S. constitutional law, not a question – as is relevant 
here – of the obligations of a country to a national of another country as a matter of international 
treaty law.  Third, as explained in greater detail in Section III.B, below, Ecuador’s reliance on 
Medellín ignores the great lengths to which the U.S. Federal government went to persuade U.S. 
States to comply with the underlying ICJ judgment, even after the Supreme Court held that the 
Federal government could not compel the States to do so.  This important epilogue to the Medellín 
case stands in stark contrast to the conduct of the Ecuadorian government after its court issued a 
mandamiento de ejecución.  Rather than seek to persuade interested parties to act in a manner that 
would not cause Ecuador to be in further breach of the Interim Awards, the Ecuadorian government 
opted to encourage the Lago Agrio Plaintiffs to pursue enforcement of the Lago Agrio Judgment.18   

The weight of judicial authority regarding the enforceability of injunctive remedies in 
arbitral awards (not foreign judgments) is contrary to the principle Ecuador purports to draw from 
Medellín.  In Southern Seas, the U.S. district court for the Southern District of New York clarified 
that parties need to be able to enforce interim awards granting injunctive relief if such awards are 
to be meaningful.  Writing for the court, Judge Weinfeld stated:   

That the arbitrators labeled their decision an “interim” award cannot 
overcome the fact that if an arbitral award of equitable relief based upon 
a finding of irreparable harm is to have any meaning at all, the parties 
must be capable of enforcing or vacating it at the time it is made.  Such 
an award is not “interim” in the sense of being an “intermediate” step 
toward a further end.  Rather, it is an end in itself, for its very purpose is 
to clarify the parties’ rights in the “interim” period pending a final 
decision on the merits.  The only meaningful point at which such an award 
may be enforced is when it is made, rather than after the arbitrators have 
completely concluded consideration of all the parties’ claims.19  

The court also noted that the very purpose of the arbitrator’s award would be frustrated “if the 
parties’ ability to enforce it were left until after a complete resolution of the merits.”20  What 
matters here is the award’s substance, not its label.   

                                                 
18  See Chevron 2016 Pre-Hearing Brief at 9-12; Chevron 2016 Post-Hearing Brief at 6-8; Chevron 2017 Pre-Hearing 

Brief at 14-17. 
19  Southern Seas Nav. Ltd. of Monrovia v. Petroleos Mexicanos of Mexico City, 606 F. Supp. 692, 694 (S.D.N.Y. 

1985) (confirming a tribunal’s interim award) (emphasis added). 
20  Id.   
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The U.S. district court for the Southern District of New York more recently confirmed the 
reasoning of Southern Seas.  In ECOPETROL S.A., et al. v. Offshore Exploration and Production, 
the court found that an interim award “must be considered final for purposes of confirmation.”21  
The court stressed that equitable relief would be rendered ineffective if it could not be enforced 
and agreed with the court in Southern Seas that the fact that an award is labeled “interim” has no 
bearing on its enforceability at the time that it is made.22  Indeed, as another U.S. court held in 
confirming an interim order under the New York Convention, “[t]he content of a decision - not its 
nomenclature - determines finality.”23   

Third, Ecuador’s newest argument that there was no authority for a tribunal to issue interim 
awards at the time of the Taft amendment24 is without merit.  Contrary to Ecuador’s assertions, 
there are numerous examples of arbitral tribunals issuing interim awards prior to 1975,25 and 

                                                 
21  ECOPETROL S.A., et al. v. Offshore Exploration and Production, 46 F. Supp. 3d. 327, 338 (S.D.N.Y. 2014) 

(citing approvingly Southern Seas Nav. Ltd. of Monrovia v. Petroleos Mexicanos of Mexico City, 606 F. Supp. 
692, 694 (S.D.N.Y. 1985)).  

22  ECOPETROL S.A., 46 F. Supp. 3d. at 338.  The court’s decision was later confirmed on appeal.  Offshore 
Exploration and Production v. Morgan Stanley Private Bank, et al., 626 Fed. Appx. 303 (2d. Cir. 2015) (rejecting 
an argument that an interim award was not “final” or complete, finding that interpretation “too narrow,” and 
confirming an interim award for enforcement). 

23  Publicis Commun. v. True North Communs. Inc., 206 F.3d 725, 728 (7th Cir. 2000); see also Zurich American 
Insurance Com. Et al., v. TSL Staff Leasing, et al., Case No. 15 C 8696, 2016 WL 4453694 (7th. Cir. Aug. 2, 
2016) (slip copy) (confirming arbitral tribunal’s order to post pre-hearing security “because such interim awards 
are important to preserving a party’s stake in arbitration”); Johnson v. Dentsply Sirona, Case No. 16-CV-0520-
CVE-PJC, 2017 WL 4295420 (N.D. Oklahoma Sept. 27, 2017) (slip copy) (confirming arbitrator’s grant of 
preliminary injunction because if “not enforced, a subsequent award of injunctive relief to defendant may be 
rendered meaningless.  In this way, the Ruling is not a preliminary or procedural trifle, and expending the judicial 
resources to confirm it does not frustrate our arbitration system’s goal of expediency.  To the contrary, confirming 
the Ruling gives teeth to the arbitrator’s interim award of equitable relief”); Banco de Seguros v. Mutual Marine 
Offices, Inc., 230 F. Supp. 2d 362, 370 (S.D.N.Y. 2002) (reaching same conclusion regarding motion to confirm 
under the Inter-American Convention on International Commercial Arbitration an interim order requiring posting 
of pre-judgment security); Gary B. Born, INTERNATIONAL COMMERCIAL ARBITRATION Vol. II (2009) 
at 2023 (observing that while some older authorities disagree, “[t]he better view is that provisional measures 
should be and are enforceable as arbitral awards under generally-applicable provisions for the recognition and 
enforcement of awards.  Provisional measures are ‘final’ in the sense that they dispose of a request for relief 
pending the conclusion of the arbitration.”); id. at 2021 n.372 (citing numerous United States court decisions 
supporting the view that arbitral decisions granting provisional measures “are to be treated as ‘final’ awards and 
subject to recognition and enforcement”).  

24  Ecuador 2017 Pre-Hearing Brief at 3-4; 2017 Hearing Tr. (Dkt. No. USTR-2015-0013-0063) 313:5-18, 333:7-
334:16. 

25   See, e.g., Tribunal arbitral mixte anglo-allemand, General Electric Co Ltd v. Deutsche Gasgluehlicht A. G, Case 
No. 1556, Apr. 4th, 1924:  Interim award (“In the accounts before the Tribunal, they are unable properly to 
distinguish between principal and interest.  The Tribunal therefore propose to make an interim award.  They will 
give directions to enable the case to be finally disposed of.”) (Exh. 76); ICC Arbitration (1975 Rules) See Peter 
S. Smedresman, Conflict of Laws in International Commercial Arbitration: A Survey of Recent Developments 
(discussing Mobil Oil Indonesia, Inc. v. Asamera Oil (Indonesia) Ltd where the tribunal issued an interim award 
dealing with document production) (Exh. 77); The Trail Smelter Case (Canada/United States of America) (1938 
and 1941) under an Arbitration Convention signed on April 15, 1935 (tribunal issued an interim award in April 
1938) (Exh. 78). 
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various international conventions recognizing their power to do so.26  The fact that this inherent 
power of arbitral tribunals was not formally referenced in all arbitral rules, such as the 1976 
UNCITRAL Arbitration Rules, does not mean that it did not exist before then.  It did exist.  
Tribunals issued interim relief in the form of interim awards, and that unambiguous circumstance 
is the backdrop against which Congress enacted the GSP statute in 1975. 

Fourth, Ecuador’s argument that Congress did not exclude interim awards from the GSP 
eligibility criterion in later amendments because the issue was never specifically flagged27 is 
irrelevant and unpersuasive.  Congress has amended the GSP eligibility criteria on three separate 
occasions—in 1996, 2000, and 2002.  Had it seen the need to clarify that the arbitral awards 
criterion applies only to final awards and not interim awards, it could have done so easily, but it 
did not.  For Ecuador to suggest that Congress did not exclude “interim awards” because the 
arbitral awards GSP eligibility criterion was never flagged for its attention is speculative.  
Information and identification of issues come to legislators in numerous different ways – some 
formal, and some informal.  Ecuador cannot credibly know whether Members of Congress ever 
took the arbitral awards eligibility criterion under review. 

In fact, the Committee with primary jurisdiction over trade legislation in the Senate – the 
Committee on Finance – did look closely at the arbitral awards eligibility criterion for trade 
preferences when, in 2001, it took up legislation to expand the Andean Trade Preferences Act (a 
now defunct program with eligibility criteria nearly identical to those of GSP, including with 
respect to enforcement of arbitral awards).  In its report, the Finance Committee stated that it was 
“particularly concerned about credible reports that certain countries have fallen short of the 
standards set forth in key eligibility criteria under current law,” and it highlighted the arbitral 
awards criterion in particular.28  The report went on to state that “[t]he Committee emphasizes the 
importance of beneficiary countries’ honoring arbitral awards in favor of United States citizens 
and companies.”29  The Committee made no distinction between interim and final awards.  Indeed, 
in drawing attention to individual cases that were causing concern at the time, the Committee 
referenced one case (involving Telinfor S.A. and the Government of Peru) in which an arbitration 

                                                 
26   See, e.g., The Rules for International Commercial Arbitration and Standards for Conciliation of the United 

Nations Economic Commission for Asia and the Fair East of 1966:  Article VI (6) (“The arbitrator/s shall be 
entitled to take any interim measure of protection which he/they deems/deem necessary in respect of the subject 
matter of the dispute”) and Article VII (2) (“The arbitrator/s may, subject to the provisions of paragraph 1 above, 
make interim, interlocutory or partial awards”) (Exh. 79); Arbitration Rules of the United Nations Economic 
Commission For Europe (1966), Article 36 (“The arbitrators shall be entitled to make interim, interlocutory or 
partial awards, and they shall also be entitled to make an award on agreed terms”) (Exh. 80); The International 
Law Association’s Rules for International Commercial Arbitration (the “Amsterdam Rules 1938”), Art. 24 (“The 
tribunal may make at the request of the parties an interim award and a final award at the conclusion of the 
hearing”) (Reprinted in the U.S. Department of Commerce, Bureau of Foreign and Domestic Commerce, 
Comparative Law Series, May 1939) (Exh. 81). 

27   2017 Hearing Tr. (Dkt. No. USTR-2015-0013-0063) 336:14-337:12. 
28  Andean Trade Preference Expansion Act, S. Rep. No. 107-126 at 30 (Dec. 14, 2001). 
29  Id. at 30-31.  
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was still ongoing30 – affirmative evidence that legislators’ concerns were not limited to 
enforcement of final awards.   

II. ECUADOR’S LACK OF GOOD FAITH  
A. ECUADOR’S REFUSAL TO COMMIT TO COMPLY WITH THE INTERIM AWARDS IS 

THE ANTITHESIS OF GOOD FAITH31  
When the GSP Subcommittee asked Ecuador directly whether it would commit to comply 

with the Interim Awards, Ecuador’s counsel offered the same litany of stale excuses for its non-
compliance, which prompted the GSP Subcommittee to clarify and summarize Ecuador’s position 
succinctly:  “So, no?”32  This is an unequivocal answer:  Ecuador will not comply with the Interim 
Awards, not now, nor in the future when the Dutch proceedings are completed.  Even though these 
Awards have been binding since their issuance in 2012 and Ecuador committed in the U.S.-
Ecuador BIT33 and in the UNCITRAL Arbitration Rules34 to carry out awards “without delay,” 
Ecuador has reneged on that commitment.   Ecuador’s admission that it does not intend to comply 
with the Interim Awards puts the lie to Ecuador’s excuses.  Ecuador’s non-compliance with the 
Interim Awards has nothing at all to do with the pendency of proceedings before the Dutch courts 
or the Tribunal itself; rather, it is a deliberate choice by Ecuador.  This is the antithesis of acting 
in “good faith” to recognize and enforce arbitral awards, as the GSP statute requires.   

Ecuador’s admission that it does not intend to comply with the Interim Awards also stands 
in stark contrast to the promise it made to the GSP Subcommittee with respect to the Commercial 
Cases Award.  In that case, Ecuador committed to the Subcommittee that it would pay as soon as 
the Dutch set-aside proceedings were exhausted.35  Even then, when Chevron requested payment 
after the Dutch Supreme Court rejected Ecuador’s set-aside petition in September 2014, it still 
took Ecuador two years to pay the Award. 

                                                 
30  Id. at 31. 
31  See 2017 Hearing Tr. (Dkt. No. USTR-2015-0013-0063) 299:16-300:9; 301:16-21 (question to Chevron); 316:16-

317:15 (question to Ecuador). 
32  2017 Hearing Tr. (Dkt. No. USTR-2015-0013-0063) 317:12.  
33  Art. VI(6) of the U.S.-Ecuador BIT. 
34  Art. 32(2) of the UNCITRAL Arbitration Rules. 
35  As the GSP Subcommittee will recall, in 2012 Ecuador represented to this very Subcommittee that it would pay 

the Commercial Cases Award “if the legal process in the Dutch courts upholds the award.”  Letter from 
Ambassador Nathalie Cely to Douglas Bell, Assistant U.S. Trade Representative for Trade Policy and Economics, 
Dkt. No. USTR-2012-0019-0009, Sept. 17, 2012 at 4, available at 
https://www.regulations.gov/document?D=USTR-2012-0019-0009.   

https://www.regulations.gov/document?D=USTR-2012-0019-0009
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B. ECUADOR COMPOUNDED ITS LACK OF GOOD FAITH BY REFUSING TO COMMIT 
TO COMPLYING WITH A FINAL AWARD36  

Not only has Ecuador admitted that it has no intention of complying with the Interim 
Awards, it even equivocated when the Subcommittee asked whether it would commit to comply 
with an eventual final award in the Lago Agrio BIT arbitration.  Ecuador instead repeated its 
mantra that it has a history of complying with every final award of money damages.37  But even 
that assertion is a myth, not a fact.  The ICSID ad hoc committee hearing Ecuador’s application to 
annul a recent arbitral award (in favor of Burlington Resources Inc.) concluded that Ecuador’s 
tactics do not amount to “compliance.”38  That Committee was called upon to consider a request 
to stay enforcement of the award pending its consideration of the application for annulment, a 
request that usually is granted.  But in this case, the Committee denied Ecuador’s request, stating 
that it “disagree[d] with Ecuador’s concept of compliance, which includes post-award negotiations 
and a settlement, including a cut in the amount awarded by a tribunal.  While it is up to parties to 
negotiate a settlement if they find it convenient, it is not what compliance means under the ICSID 
Convention.”39   

With respect to the ongoing Lago Agrio BIT arbitration, the GSP Subcommittee pressed 
Ecuador as to whether it would commit to comply with a final award that mirrored the Interim 
Awards (i.e., a final award that granted injunctive relief, in lieu of or in addition to monetary 
damages).40  Again, Ecuador was evasive.41  First, Ecuador argued that it is not possible for the 
Tribunal to issue the same relief as the Interim Awards in the form of a final award.42  Chevron 
disagrees.  Unlike some U.S. BITs and trade agreement investment chapters, the U.S.-Ecuador 
BIT does not circumscribe the remedies that an investor-State arbitral tribunal may award.43  
Second, Ecuador clarified that if the Tribunal were to issue the Interim Awards in the form of a 
final award, it would appeal to the Dutch courts again.44  In other words, Ecuador has no intention 
of complying “without delay” with such future award.  

In all events, whether the Tribunal’s final award, like its Interim Awards, will enjoin 
Ecuador from allowing the Lago Agrio Judgment to be enforceable is, with respect, an academic 

                                                 
36  See 2017 Hearing Tr. (Dkt. No. USTR-2015-0013-0063) 317:16-18 (question to Ecuador).  
37  2017 Hearing Tr. (Dkt. No. USTR-2015-0013-0063) 317:19-318:7.  
38  Burlington Resources Inc. v. Republic of Ecuador, ICSID Case No. ARB/08/5, Decision on Stay of Enforcement 

of the Award, Aug. 31, 2017 (Exh. 56). 
39  Id. at ¶ 84.  
40  2017 Hearing Tr. (Dkt. No. USTR-2015-0013-0063) 318:8-14. 
41  2017 Hearing Tr. (Dkt. No. USTR-2015-0013-0063) 318:15-319:7.  
42  2017 Hearing Tr. (Dkt. No. USTR-2015-0013-0063) 318:15-21. 
43  Compare U.S.-Rwanda BIT, Art. 34 (entered into force Jan. 1, 2012) (Exh. 82) and U.S. Model BIT (2012), Art. 

34 (Exh. 83), with U.S.-Ecuador BIT, Art. VI.   
44  2017 Hearing Tr. (Dkt. No. USTR-2015-0013-0063) 318:22-319:319:2. 
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question.  The Tribunal issued the Interim Awards which are now final, binding, and enforceable.  
Irrespective of whether the Tribunal extends the Interim Awards’ remedy to its final award, the 
Interim Awards bind Ecuador, and Ecuador is required to carry out their mandate “without delay.”    

The GSP Subcommittee also asked whether the issuance of a final award in the BIT 
arbitration would render Chevron’s GSP Petition moot.45  The answer will depend, of course, on 
the substance of a final award.  If, as Chevron expects, the final award continues the mandate of 
the Interim Awards, requiring Ecuador to prevent the Lago Agrio Judgment from being 
enforceable, and if, as Chevron (regrettably) also expects, Ecuador refuses to comply with that 
mandate, then Chevron’s GSP Petition will not be moot.   

C. ECUADORIAN OFFICIALS’ PUBLIC STATEMENTS ARE INCONSISTENT WITH 
ECUADOR’S GOOD FAITH OBLIGATION46  

Ecuador tries to defend its public statements supporting enforcement of the Lago Agrio 
Judgment and condemning the arbitration process, the BIT Tribunal, and Chevron, by asserting 
that the BIT Tribunal never issued a gag order restraining the parties from making statements about 
the arbitration.47  Ecuador further asserts that the Tribunal has never found it in breach of the 
Interim Awards on the basis of public statements.48  At the hearing, Ecuador went so far as to 
blame Chevron for Ecuador’s own various public statements, claiming that Ecuador was only 
defending itself against Chevron’s public relations campaign.49   

These arguments are misplaced for two main reasons.  First, Ecuador’s public statements 
supporting the enforcement of the Lago Agrio Judgment are critical to the “good faith” element of 
the GSP arbitral awards eligibility criterion.  Even if the First and Second Interim Awards did not 
expressly prohibit Ecuador’s President and other senior officials from making public statements 
about the Lago Agrio Judgment, the substance of Ecuador’s official pronouncements have 
encouraged the Lago Agrio Plaintiffs and their counsel to pursue an aggressive enforcement 
strategy.50  These statements have gone well beyond the realm of ordinary commentary and entered 

                                                 
45  See 2017 Hearing Tr. (Dkt. No. USTR-2015-0013-0063) 309:11-13. 
46  See 2017 Hearing Tr. (Dkt. No. USTR-2015-0013-0063) 294:21-295:11 (question to Chevron); 2017 Hearing Tr. 

(Dkt. No. USTR-2015-0013-0063) 324:17-325:7 (question to Ecuador). 
47  Ecuador 2017 Pre-Hearing Brief at 15.  
48  Id. at 16.  
49  2017 Hearing Tr. (Dkt. No. USTR-2015-0013-0063) 326:22-328:7 
50  See, e.g., News-clip, TELEAMAZONAS, Feb. 15, 2011 (Exh. 87) (The Judiciary Council applauded Judge 

Zambrano and the Judgment calling Zambrano a “shining star,”); Ecuador’s Correa says Chevron’s ruling 
‘important,’ Feb. 15, 2011 (where then President Correa stated the Lago Agrio Judgment “was the most important 
judgment in the history of the country”) (Exh. 88); Correa says the judgment against Chevron in Ecuador must 
be respected, ULTIMAHORA, Feb. 19, 2011 (calling the Lago Agrio Judgment “historic” and a “judgment which 
must be respected”) (Exh. 89); Ecuador court upholds $18 bln ruling against Chevron, Jan. 3, 2012 (reporting 
that President Correa was “happy” with the Appellate Court’s confirmation of the Lago Agrio Judgment.  
President Correa is quoted as stating “I think justice has been done”) (Exh. 90); Court in Ecuador upholds multi‐
million dollar judgment against Chevron for environmental damage, Jan. 4, 2012 (quoting President Correa as 
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the realm of conduct, which was not compelled by Ecuadorian law, runs contrary to the very 
purpose of the First and Second Interim Awards, and is plainly inconsistent with the GSP eligibility 
criterion.  For Ecuador to promote and support the very result that the Interim Awards prohibit is 
conclusive evidence of Ecuador’s lack of good faith.  Second, even if the Tribunal did not cite 
Ecuadorian officials’ public statements as the basis for finding Ecuador to be in breach of the First 
and Second Interim Awards, it did find Ecuador to be in breach of those awards, as it stated clearly 
in the Fourth Interim Award.51   

D. CONTRARY TO THE REPRESENTATIONS IT MADE TO THE GSP SUBCOMMITTEE 
AT THE HEARING, ECUADOR HAS ASSISTED AND ENCOURAGED THE LAGO AGRIO 
PLAINTIFFS IN THEIR ENFORCEMENT EFFORTS52  

At the hearing, Ecuador’s counsel advised the Subcommittee that Ecuador has never 
supported the Lago Agrio Plaintiffs in their enforcement efforts—no amicus briefs, no 
coordination—but that it reserves the right to defend its judiciary whenever it comes under 
attack.53  But the evidence in the record shows the exact opposite.  Ecuador has a lengthy record 
of supporting the Lago Agrio Plaintiffs in their enforcement efforts over the years, which Chevron 
has detailed in various submissions.54  Although Chevron respectfully refers the GSP 
Subcommittee to its previous pleadings for a more detailed summary of Ecuador’s actions, listed 
below are a sample of Ecuador’s actions in direct support of the Lago Agrio Plaintiffs and 
enforcement of the Judgment:  

• In February 2011, President Correa stated that the Lago Agrio Judgment is “the 
most important judgment in the history of the country.”55 

                                                 
stating:  “Now that the appeals court judgment has been issued, I have to express my satisfaction.  I believe justice 
has been done […]“I’m very happy that the Amazon community claimed its rights and has had a tremendous 
judicial victory in the courts.  It’s more or less a fight between David and Goliath.”) (Exh. 91); Correa says he 
will ask Cristina to “comply with the judgment,” Dec. 4, 2012 (Exh. 1); Ecuador’s President Says Chevron Needs 
to Abide by Court Ruling, TAOS TURNER-DOW JONES NEWSWIRES, Dec. 4, 2012 (President Correa states, 
“of course, we’re going to support our citizens and try to ensure that the court ruling is complied with.”) (Exh. 
92). 

51  Chevron Corp. and Texaco Petroleum Co. v. Republic of Ecuador, PCA Case No. 2009-23, First Interim Award 
on Interim Measures, Jan. 25, 2012, (“First Interim Award”) (Exh. 2), Second Interim Award on Interim 
Measures, Feb. 16, 2012, ¶ 3(i) (“Second Interim Award”) (exhibit to Chevron’s Petition (Dkt. No. USTR-2013-
0013-0003); Fourth Interim Award on Interim Measures, Feb. 7, 2013, pt. IV, ¶ 1 (“Fourth Interim Award”) 
(exhibit to the First Supplement to Chevron’s Petition (Dkt. No. USTR-2013-0013-0004)). 

52  See 2017 Hearing Tr. (Dkt. No. USTR-2015-0013-0063) 328:19-329:3 (question to Ecuador). 
53  2017 Hearing Tr. (Dkt. No. USTR-2015-0013-0063) 329:4-16.  
54  Chevron 2016 Pre-Hearing Brief at 10-12; Chevron 2016 Post-Hearing Brief at 6-8; Chevron 2017 Pre-Hearing 

Brief at 14-17.  
55  Ecuador’s Correa says Chevron’s ruling ‘important,’ Feb. 15, 2011 (Exh. 88). 
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• On January 3, 2012, President Correa praised the Lago Agrio Appellate Judgment, 
saying it represented a “huge judicial victory” and declaring that “justice has been 
done.”56 

• Within days of the arbitral tribunal issuing its Second Interim Award in February 
2012, Ecuador’s President Correa publicly dismissed the award and called the 
arbitral proceeding a “monstrosity,”57 and his Attorney General asserted that a BIT 
tribunal cannot “act as a tribunal that may review judgments issued by the 
Ecuadorian judicial system.”58  

• President Correa made a personal appeal to Argentine President Cristina Fernández 
de Kirchner to “enforce the [Lago Agrio] judgment” during a trip to Buenos Aires 
in December 2012.59 

• In February 2013, President Correa dispatched Ecuador’s then-Minister of Foreign 
Affairs, Ricardo Patiño, on a diplomatic mission to other Latin American countries 
to persuade them to join Ecuador in denouncing the BIT Tribunal’s awards and the 
entire BIT arbitration process as illegitimate. Both President Correa and Ecuador’s 
Foreign Ministry have declared publicly that Ecuador refuses to recognize the 
authority of the BIT tribunal and will not comply with its awards.60 

• The Ministry of Foreign Affairs has published several official pamphlets that praise 
the Lago Agrio Judgment, condemn both Chevron and the arbitral tribunal, and 
declare the Judgment to be “enforceable anywhere in the world.”61 

                                                 
56  Ecuador court upholds $18 bln ruling against Chevron, Jan. 3, 2012 (Exh. 90); Court in Ecuador upholds multi‐

million dollar judgment against Chevron for environmental damage, Jan. 4, 2012) (Exh. 91).  
57  Televised Address by President Correa, Mar. 3, 2012 (Exh. 6). 
58  Attorney General News Release, Feb. 28, 2012 (Exh. 7). 
59  Correa says he will ask Cristina to “comply with the judgment,” Dec. 4, 2012 (Exh. 1). 
60  See Ecuador no cumplirá orden de ONU, EXPRESO PÁG. 07 28/02/2013 CRE Satelital, ECUADOR 

INMEDIATO 27/02/2013 available at http://www.eltiempo.com.ec/noticias-cuenca/116603-correa-dice-que-
ecuador-es-incapaz-de-cumplir-orden-arbitral-en-caso-chevron; Foreign Minister Ricardo Patiño travels around 
Latin America to discuss reform of the Inter-American System of Human Rights (ISHR), available on the website 
of Ecuador’s Ministry of Foreign Relations at http://www.mmrree.gob.ec/eng/2013/bol0135.asp; see also Exhs. 
16-21; Ecuador en Vivo: Pulso Político, television show, Aug. 18, 2013, available at 
http://www.youtube.com/watch?v=6gY35Ef9bhA (joint appearance with Lorena Tapia Núñez, Ecuadorian 
Minister of the Environment, Juan Pablo Saenz, lawyer for the Lago Agrio Plaintiffs, and Alejandro Soto, 
representative of the Lago Agrio Plaintiffs). 

61  The Chevron Case: An Example Of A Nation’s Fight Against Arbitrariness, Ecuadorian Ministry of Foreign 
Affairs and Human Mobilization (Exh. 93).  

http://www.eltiempo.com.ec/noticias-cuenca/116603-correa-dice-que-ecuador-es-incapaz-de-cumplir-orden-arbitral-en-caso-chevron
http://www.eltiempo.com.ec/noticias-cuenca/116603-correa-dice-que-ecuador-es-incapaz-de-cumplir-orden-arbitral-en-caso-chevron
http://www.mmrree.gob.ec/eng/2013/bol0135.asp
http://www.youtube.com/watch?v=6gY35Ef9bhA
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• Ecuador’s Ombudsman, a representative of Ecuador’s Transparency and Social 
Control branch,62 filed an amicus curiae brief with the Argentine courts supporting 
the enforcement of the Judgment.63  

• In June 2015, a plenary session of Ecuador’s National Assembly adopted a 
resolution to reach out to Brazilian government officials to encourage enforcement 
of the Lago Agrio Judgment in Brazil.64  The resolution expressly referenced “the 
court case underway in Brazil”—i.e., the Lago Agrio Plaintiffs’ enforcement 
proceedings in Brazil—and set out the steps that Ecuador’s National Assembly 
would take to support enforcement of the Lago Agrio Judgment and to 
communicate its concern and disapproval of the Brazilian Federal Prosecutor’s 
recommendation not to enforce the Judgment.65 

• The Attorney General requested the opportunity to address the Constitutional Court 
(which is currently considering Chevron’s petition) during a hearing that took place 
in July 2015, and made that request in his capacity as an interested third party due 
to Ecuador’s BIT arbitration involving Chevron.  Specifically, he sought to 
intervene “for the purpose of guaranteeing that the State’s interests are adequately 
and timely represented in the arbitration case, where [Chevron and Texaco] have 
raised allegations similar to those raised [before] the Constitutional Court.”66  A 
representative from the Attorney General’s Office attended the hearing.67  The 
Attorney General then filed a post-hearing brief, in which he echoed many of the 
Lago Agrio Plaintiffs’ arguments.68   

• In September 2015, Ecuador stood together with the Lago Agrio Plaintiffs in their 
meetings with a few Brazilian congressmen concerning the enforcement and 
recognition of the Lago Agrio Judgment in Brazil.69  Ecuador’s ambassador Laura 
Raquel Donoso González and another diplomat participated in these meetings on 

                                                 
62  See 2008 Political Constitution of Ecuador, Title IV, Chapter V, Art. 214 available at 

http://pdba.georgetown.edu/Constitutions/Ecuador/english08.html. 
63  See Claimants’ Reply to Respondent’s Supplemental Track 2 Counter-Memorial (Jan. 14, 2015) ¶ 343, available 

at https://www.italaw.com/sites/default/files/case-documents/italaw4240.pdf.  
64  Resolution of National Assembly (plenary) of the Republic of Ecuador, June 2, 2015 (Exh. 67). 
65  Resolution of National Assembly (plenary) of the Republic of Ecuador, June 2, 2015 (Exh. 67). 
66  Motion by Ecuador’s Attorney General filed on July 15, 2015 (Exh. 84).   
67  See Certificate regarding hearing before the Constitutional Court, July 16, 2015 (Exh. 94).  
68  For example, that (i) the Appellate Court and the National Court of Justice do not have jurisdiction to hear 

Chevron’s fraud claims; (ii) the Government did not represent its citizens when it signed the 1995 Settlement and 
Release Agreement; and (iii) the Lago Agrio case and the 1995 Settlement and Release Agreement do not involve 
the same parties.  Ecuador’s Attorney General’s Post Hearing Brief filed before the Constitutional Court, July 21, 
2015 (Exh. 95).  

69  Ecuador asks Brazil to support judgment against Chevron, PORTAL VERMELHO, Sept. 25, 2015 (Exh. 69). 

http://pdba.georgetown.edu/Constitutions/Ecuador/english08.html
https://www.italaw.com/sites/default/files/case-documents/italaw4240.pdf
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behalf of the Lago Agrio Plaintiffs, consistent with the National Assembly’s 
resolution to reach out to Brazilian congressmen to promote enforcement of the 
Judgment.  

• Ecuador’s Office of the Attorney General released eight pro-Lago Agrio Plaintiffs 
videos in April 2016, in which it denied that the Lago Agrio Judgment was procured 
by fraud (notwithstanding the RICO Judgment) and rejected the BIT Tribunal’s 
jurisdiction.70 

• In October-December 2016, Ecuador’s Office of the Attorney General 
commissioned, funded, and released a movie called El Juego Sucio “to 
communicate the arguments in the [BIT Arbitration].”71  Ecuador then embarked 
on a tour showcasing the movie in several countries including Italy and France. 

Given this extensive record of Ecuador’s assistance to the Lago Agrio Plaintiffs, Ecuador cannot 
credibly contend that it has never supported them. 

E. THE PENDENCY OF THE DUTCH COURTS’ LIMITED REVIEW OF THE INTERIM 
AWARDS IS IRRELEVANT TO THE ISSUE OF ECUADOR’S OBLIGATION OF PROMPT, 
GOOD FAITH COMPLIANCE72  

Ecuador continues to contend that it is somehow excused from complying with the Interim 
Awards now, while their “validity” is being litigated in the Dutch courts,73 and that, accordingly, 
its actions cannot be considered as lacking in good faith.  But there is no authority for Ecuador’s 
position.  The authority that does exist squarely contradicts Ecuador’s position:  as both the 
UNCITRAL Rules74 and the BIT75 require—and as the Tribunal confirmed in its Interim 
Awards76—the Interim Awards are final, binding, and enforceable, and Ecuador must “carry out 

                                                 
70  See videos published by Ecuador’s Office of the Attorney General, available at 

http://blogchevron.pge.gob.ec/?page_id=2168 (includes videos titled “The Chevron Case, Jurisdiction:  There is 
no Protected Investment,” and “The Chevron Case:  Chevron Falsely Alleges Fraud in the Judgment”).  

71  Acta issued by the Office of the Attorney General of Ecuador, Oct. 1, 2015 (Exh. 73); Chevron Book and Film 
Cost $1 Million, EL COMERCIO, Oct. 12, 2016 (Exh. 66); Attorney General’s Office Screened ‘The Dirty Game’ 
[‘El juego sucio’], EL UNIVERSO, Oct. 14, 2016 (Exh. 74). 

72  See 2017 Hearing Tr. (Dkt. No. USTR-2015-0013-0063) 299:18-300:9 (question to Chevron); 2017 Hearing Tr. 
(Dkt. No. USTR-2015-0013-0063) 329:18-330:2 (question to Ecuador). 

73  Ecuador 2017 Pre-Hearing Brief at 3-8. 
74  UNCITRAL Arbitration Rules (Dec. 15, 1976), Arts. 32(1) and (2) (“1. In addition to making a final award, the 

arbitral tribunal shall be entitled to make interim, interlocutory, or partial awards. 2. The award shall be made in 
writing and shall be final and binding on the parties. The parties undertake to carry out the award without delay.”). 

75  Article VI(6) of the BIT (“Any arbitral award rendered pursuant to this Article shall be final and binding on the 
parties to the dispute. Each Party undertakes to carry out without delay the provisions of any such award and to 
provide in its territory for its enforcement.”). 

76  First Interim Award ¶ 5 (Exh. 2) (“[t]his Interim Award shall take effect forthwith as an Interim Award, being 
immediately final and binding upon all Parties as an award subject only to any subsequent modification as herein 
provided, whether upon the Tribunal’s own initiative or any Party’s application”) (emphasis added); Second 

http://blogchevron.pge.gob.ec/?page_id=2168
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the award[s] without delay.”77  In fact, Ecuador itself implicitly acknowledged that the Interim 
Awards are final when it initiated the set-aside proceedings in the Dutch courts:  under Dutch law, 
set-aside proceedings cannot be initiated against an award that is not final.78  Ecuador’s challenge 
to the “validity” of the Interim Awards—whether before the Dutch courts or before the Tribunal 
itself via a request for reconsideration79 or a request for termination80—does not diminish in any 
way the final and binding nature of the Interim Awards. 

Nor do Ecuador’s collateral challenges to the Interim Awards diminish in any way 
Ecuador’s obligation to enforce the Awards in good faith.  Were it otherwise, a country could 
easily undermine the purpose of the GSP arbitral awards eligibility criterion by interposing 
frivolous collateral challenges.  If Ecuador is right, then the eligibility criterion would be 
transformed into an “arbitral-awards-when-all-post-award-challenges-are-exhausted” criterion.  
This is not what the drafters of the GSP statute intended.  Indeed, although the legislative history 
is sparse, one thing that is clear from the floor statement of the provision’s sponsor (Senator Taft) 
is that he was particularly concerned about GSP beneficiary countries’ avoiding the obligations of 
arbitral awards through protracted post-award challenges in domestic courts.81 

Moreover, the premise of injunctive relief to preserve the status quo during the pendency 
of a proceeding is that a party needs relief immediately, today, not years from now.82  The Interim 
Awards grant Chevron relief today, during the pendency of the arbitration and irrespective of any 
pending challenges, not relief in the future. 

                                                 
Interim Award ¶ 9 (same); Fourth Interim Award ¶ 77 (“The Tribunal confirms and restates with full force and 
effect its earlier orders and awards on interim measures. Each of these orders and awards was and remains binding 
upon the Parties under the Treaty, the UNCITRAL Rules and international law.”) (emphasis added). 

77  Article VI(6) of the BIT; UNCITRAL Arbitration Rules, Art. 32(2).  
78  Dutch Code of Civil Procedure (amended 2015), Article 1064(4), available at http://www.nai-

nl.org/downloads/Text%20Dutch%20Code%20Civil%20Procedure.pdf (hereinafter, “Dutch Code of Civil 
Procedure”) (An application to set aside an interim arbitral award may be made only in conjunction with an 
application for setting aside a final or partial final award). 

79  In fact, when the Tribunal agreed to hear Ecuador’s reconsideration application in a later phase of the arbitration, 
it expressly confirmed—twice—that “[f]or the avoidance of doubt…all [of the Tribunal’s] prior orders and awards 
on interim measures remain in force and binding upon the Parties.”  Chevron Corp. and Texaco Petroleum Co. v. 
Republic of Ecuador, PCA Case No. 2009-23, Procedural Order No. 38, ¶¶ 3, 11 (Exh. 54) (emphasis added). 

80  Letter from Ecuador to BIT Tribunal, July 12, 2017.  
81  See 120 Cong Rec. 39,831 (Dec. 13, 1974) (statement of Sen. Robert Taft) (discussing concern that in one 

particular case the Indian government would “refuse to accept any award against it, but rather will have the award 
impeached by its own courts”). 

82  Southern Seas Nav. Ltd. of Monrovia v. Petroleos Mexicanos of Mexico City, 606 F. Supp. 692, 694 (S.D.N.Y. 
1985); ECOPETROL S.A., et al. v. Offshore Exploration and Production, 46 F. Supp. 3d. 327, 338 (S.D.N.Y. 
2014); Publicis Commun. v. True North Communs. Inc., 206 F.3d 725, 728 (7th Cir. 2000); Zurich American 
Insurance Com. Et al., v. TSL Staff Leasing, et al., Case No. 15 C 8696, 2016 WL 4453694 (7th. Cir. Aug. 2, 
2016) (slip copy); Johnson v. Dentsply Sirona, Case No. 16-CV-0520-CVE-PJC, 2017 WL 4295420 (N.D. 
Oklahoma Sept. 27, 2017) (slip copy). 

http://www.nai-nl.org/downloads/Text%20Dutch%20Code%20Civil%20Procedure.pdf
http://www.nai-nl.org/downloads/Text%20Dutch%20Code%20Civil%20Procedure.pdf
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Ecuador knows that arbitral awards are enforceable during the pendency of set-aside 
applications:  this is precisely what happened in the Commercial Cases Award.  The U.S. courts 
rejected Ecuador’s request to stay the enforcement proceedings and confirmed the Commercial 
Cases Award despite the ongoing Dutch proceedings.   

Finally, in both its cover letter to its 2017 Pre-Hearing Brief and at the hearing,83 Ecuador 
represented to the GSP Subcommittee that its challenge to the Interim Awards is currently pending 
before the Dutch Supreme Court, “with a decision expected some time next year.”84  To be clear, 
although expected to do so, Ecuador has not yet applied for review by the Dutch Supreme Court 
(the deadline is October 18, 2017) and the Dutch Supreme Court has not yet admitted the cassation 
appeal, so Ecuador’s predictions about the timing of an eventual decision are not grounded in any 
procedural timetable established for that proceeding. 

F. ECUADOR HAS FAILED TO UNDERTAKE OBVIOUS MEANS TO COMPLY WITH THE 
INTERIM AWARDS 

At pages 14-15 of its 2017 Pre-Hearing Brief, Chevron set out five examples (among many 
others)85 of the actions that Ecuador could take today, if it chose to do so, to comply with the 
Interim Awards and thereby potentially come into compliance with the GSP arbitral awards 
eligibility criterion.  At the hearing, the GSP Subcommittee raised a number of questions about 
these potential actions available to Ecuador, namely (1) whether, as Ecuador argues, Article 11 of 
the Law of Cassation was the only mechanism available to suspend enforcement of the Lago Agrio 
Judgment, (2) whether and how Ecuador could undertake the five actions listed in Chevron’s 2017 
Pre-Hearing Brief, and (3) which of these five actions would be sufficient for Chevron to withdraw 
its Petition.  These are addressed in turn below. 

1. Contrary to Ecuador’s argument, Article 11 of the Law of Cassation is 
not the only mechanism available to it to bring about a suspension of 
enforcement of the Lago Agrio Judgment86  

Ecuador’s argument that Article 11 of the Law of Cassation was the only mechanism 
available to suspend enforcement of the Lago Agrio Judgment is an attempt to shift the burden 
from Ecuador to Chevron.  According to Ecuador, it was Chevron’s obligation to post a bond to 
obtain suspension of enforcement and therefore Chevron is to blame for the lack of a suspension.  
But in making this argument, Ecuador glosses over four key points.   

First, and most fundamentally, the mechanics of suspending enforcement of a judgment as 
a matter of Ecuadorian law are largely irrelevant to the main question at hand.  Ecuador has an 

                                                 
83  2017 Hearing Tr. (Dkt. No. USTR-2015-0013-0063) 314:8-15; 329:18-330:6; Ecuador’s Request to Present Oral 

Testimony (DKT. USTR-2013-0013), Sept. 12, 2017 at 2.  See, also Ecuador 2017 Pre Hearing Brief at 4. 
84  Ecuador’s Request to Present Oral Testimony (DKT. USTR-2013-0013), Sept. 12, 2017 at 2.   
85  See, e.g., Chevron 2016 Pre-Hearing Brief at 16-17; Chevron 2016 Post-Hearing Brief at 4-6. 
86  See 2017 Hearing Tr. (Dkt. No. USTR-2015-0013-0063) 293:1-8 (question to Chevron). 
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obligation under the BIT and the UNCITRAL Rules to achieve a particular result as mandated by 
the Interim Awards.  It cannot rely on municipal law to shield itself from that obligation. 

Second, irrespective of the answer to the question whether Article 11 of the Law of 
Cassation was the only mechanism available to prevent enforcement of the Judgment, it certainly 
is not the case that Article 11 required Ecuador to do the many proactive things it has done to 
promote and encourage the Judgment’s enforcement. 

Third, even accepting Ecuador’s position that Article 11 was the only way to suspend 
enforcement, Ecuador cannot explain its refusal to waive the bond requirement (or to post the 
amount of the bond itself) during cassation review.  Indeed, when Chevron petitioned the National 
Court of Justice for cassation, Ecuador could have petitioned to excuse Chevron from the 
requirement to post a bond, or posted a bond on Chevron’s behalf, or waived the requirement 
altogether since the Interim Awards imposed directly on Ecuador’s courts the obligation to take 
“all measures necessary” to suspend enforcement of the Judgment.  But Ecuador did none of this.  

Nothing in Ecuadorian law prevented Ecuador from requesting the appellate court to 
excuse Chevron from the requirement to post a bond or precluded the appellate court from waiving 
the bond requirement so as to suspend the enforceability of the Lago Agrio Judgment.87  Nor can 
Ecuador cite to any provision in the Cassation Law that prohibits waiver of the bond requirement.  
To the contrary, Ecuadorian law requires Ecuador to comply with its international law obligations, 
such as the Interim Awards.  Ecuadorian law recognizes that the codes and legal provisions 
governing internal acts like issuing certificates and setting bond amounts are inferior to the BIT 
Tribunal’s orders.  Article 425 of the Ecuadorian Constitution establishes the hierarchy of legal 
rules:  “the Constitution; international treaties and conventions; organic laws; regular laws; 
regional regulations and district ordinances; decrees and regulations; ordinances ….”88  The BIT 
and Ecuador’s obligations under international law thus rank second only to the Constitution in the 
hierarchy of legal obligations of the State and should have prevailed over any statutory bond 
requirement. 

Finally, Article 11 of the Law of Cassation is not the only means available to Ecuador to 
bring about suspension of the Judgment’s enforcement.  For example, Ecuador’s courts could have 
concluded that the Tribunal’s specific directive enjoining Ecuador from issuing the certificate of 
enforceability89 constituted a “legal obstacle” to the issuance of the certificate—to quote the 

                                                 
87  Ecuadorian Law on Cassation, Art. 11 (Exh. 43).  Article 11 of the Cassation Law allows an appellant to stay 

enforcement of a judgment by paying a bond, and states that an appellant filing an extraordinary cassation appeal 
“may request that the enforcement of the appealed judgment or order be stayed by executing a bond in an amount 
sufficient to cover the estimated damage that the opposing party may suffer as a result of the delayed enforcement 
of such order or judgment.”   The bond amount is to be determined by the competent court within three days after 
a cassation appeal is granted leave to proceed. 

88  2008 Political Constitution of Ecuador, Art 425 (emphasis added), available at 
http://pdba.georgetown.edu/Constitutions/Ecuador/english08.html.  

89  Second Interim Award ¶ 3. 

http://pdba.georgetown.edu/Constitutions/Ecuador/english08.html
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Ecuadorian Supreme Court when it implemented a different arbitral tribunal’s interim measures 
order in the City Oriente case.90  In that case, the Ecuadorian Supreme Court found that an arbitral 
tribunal’s interim measures order constituted a “legal obstacle” to Ecuador’s pursuit of criminal 
proceedings.91  But in Chevron’s case, Ecuador chose to ignore the Interim Awards and declared 
the Lago Agrio Judgment enforceable in August 2012.  

Even today, Ecuador has numerous options still available to it to bring about suspension of 
the Judgment’s enforcement.  Chevron has summarized these options in previous submissions, 
most recently at pages 14-15 of its 2017 Pre-Hearing Brief.  We briefly recall these options now.   

2. It is within Ecuador’s power to undertake specific actions that could 
help it come into compliance with the GSP arbitral awards eligibility 
criterion today92  

In its 2017 Pre-Hearing Brief, Chevron gave five concrete examples of how Ecuador could 
potentially come into compliance with the Interim Awards, namely:  

• Ecuador’s courts could stay the enforcement proceedings in Ecuador and enjoin 
the Lago Agrio Plaintiffs from pursuing enforcement proceedings outside of 
Ecuador; 

• Ecuador’s Attorney General could issue a legal opinion stating that enforcement 
of the Lago Agrio Judgment is contrary to Ecuador’s obligations under the BIT, 
international law, and the Interim Awards, and that all branches of Ecuador’s 
government, including its judiciary, are bound to comply with the Interim 
Awards. The Attorney General could send copies of this legal opinion to the 
courts entertaining enforcement proceedings in Argentina, Brazil, and Canada; 

• Ecuador’s Attorney General could file a motion to stay the mandamiento de 
ejecución (order of enforcement regarding the Lago Agrio Judgment) issued by 
the Provincial Court of Justice of Sucumbíos on August 3, 2012; 

• Ecuador’s Attorney General could file a motion in the Ecuadorian courts to enjoin 
the Lago Agrio Plaintiffs from enforcing the Lago Agrio Judgment outside of 
Ecuador; 

• Ecuador’s Foreign Minister and/or the Office of the Attorney General could make 
written submissions in the three jurisdictions where the Lago Agrio Plaintiffs are 
pursuing enforcement (Argentina, Brazil, and Canada) to inform those courts of 

                                                 
90  City Oriente Ltd. v. Republic of Ecuador and Petroecuador, ICSID Case No. ARB/06/21, Decision, June 9, 2008 

at 2 (Exh. 55); see also Chevron 2016 Pre-Hearing Brief at 16; Chevron 2016 Post-Hearing Brief at 12. 
91  City Oriente Ltd. v. Republic of Ecuador and Petroecuador, ICSID Case No. ARB/06/21, Decision, June 9, 2008 

at 2 (Exh. 55). 
92  See 2017 Hearing Tr. (Dkt. No. USTR-2015-0013-0063) 319:22-320:8 (question to Ecuador). 
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the BIT Tribunal’s Interim Awards and to represent that Ecuador—through all of 
its branches—considers itself bound by those Awards.  

Ecuador chooses not to do any of these five things or take any other steps towards compliance.   

Ecuador argues that neither its courts nor its Attorney General can undertake any of these 
five actions.93  This categorical statement is in stark contrast to the actions that Ecuador has taken 
and is willing to take—in and out of the courtroom, and in and out of Ecuador—in support of the 
Lago Agrio Plaintiffs’ efforts to enforce the Judgment.  For example:  

• In October 2012, the Lago Agrio Court issued an order freezing all of Chevron’s 
assets in Ecuador so that they would be available to satisfy the Lago Agrio 
Judgment.  That order purported to encompass the debt that the Government of 
Ecuador itself owed to Chevron under the 2011 Commercial Cases Award.  
Shortly thereafter, Ecuador’s Attorney General intervened to have that asset 
excluded from the freezing order.94  

• Ecuador’s Ombudsman, a representative of Ecuador’s Transparency and Social 
Control branch,95 filed an amicus curiae brief with the Argentine courts 
supporting the enforcement of the Judgment.96  

• A plenary session of Ecuador’s National Assembly adopted a resolution to reach 
out to Brazilian government officials to encourage enforcement of the Lago Agrio 
Judgment in Brazil.97   

• The Attorney General requested the opportunity to address the Constitutional 
Court (which is currently considering Chevron’s petition) during a hearing that 
took place in July 2015, and made that request in his capacity as an interested 
third party due to Ecuador’s pending BIT arbitration involving Chevron.98     

                                                 
93  2017 Hearing Tr. (Dkt. No. USTR-2015-0013-0063) 320:9-322:13. 
94  Attorney General’s Motion with the Lago Agrio Court to Revoke Embargo Order as to Commercial Cases Award, 

Oct. 22, 2012 (Exh. 9). 
95  See 2008 Political Constitution of Ecuador, Title IV, Chapter V, Art. 214 available at 

http://pdba.georgetown.edu/Constitutions/Ecuador/english08.html. 
96  Claimants’ Reply to Respondent’s Supplemental Track 2 Counter-Memorial (Jan. 14, 2015) ¶ 343, available at 

https://www.italaw.com/sites/default/files/case-documents/italaw4240.pdf.  
97  Resolution of National Assembly (plenary) of the Republic of Ecuador, June 2, 2015 (Exh. 67). 
98  Motion by Ecuador’s Attorney General filed on July 15, 2015 (seeking to intervene “for the purpose of 

guaranteeing that the State’s interests are adequately and timely represented in the arbitration case, where 
[Chevron and Texaco] have raised allegations similar to those raised [before] the Constitutional Court.”) (Exh. 
84). 

http://pdba.georgetown.edu/Constitutions/Ecuador/english08.html
https://www.italaw.com/sites/default/files/case-documents/italaw4240.pdf
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• The Attorney General’s representative appeared and repeated the same arguments 
at the hearing before the Constitutional Court.99   

• The Attorney General then filed a post-hearing brief with the Constitutional 
Court, which echoed many of the Lago Agrio Plaintiffs’ arguments.100  

• Representatives of Ecuador’s National Assembly stood together with the Lago 
Agrio Plaintiffs in their meetings with Brazilian congressmen concerning the 
enforcement and recognition of the Lago Agrio Judgment in Brazil.101   

These examples demonstrate that Ecuador’s hands are not tied.  Contrary to Ecuador’s counsel’s 
assertion at the GSP hearing, the Attorney General can and does take action when he so wishes, 
and Ecuador’s interventions in support of the Lago Agrio Plaintiffs have not been limited to 
defending its judiciary.102  To be clear, Ecuador’s Attorney General has intervened in the Lago 
Agrio case several times when it served Ecuador’s purpose; but Ecuador has deliberately chosen 
not to intervene to give effect or comply with the Tribunal’s Interim Awards.  When Ecuador so 
chooses, it is capable of making official court filings and taking a position in foreign enforcement 
actions.  In Chevron’s case, it simply refuses to do so in a manner that comports with the Interim 
Awards, seeking instead to take steps to achieve the opposite result. 

3. The actions that would be sufficient for Chevron to withdraw its 
Petition are the actions that achieve the result that the Interim Awards 
mandate103   

As Ecuador is fully aware, the Interim Awards impose an obligation of result104 and require 
Ecuador—whether through its legislative, executive, or judicial branches—to take whatever steps 
are necessary to achieve that result.  The actions on the above list that are sufficient for Chevron 
to withdraw its Petition are whatever actions would achieve the result of suspending enforcement 
or recognition of the Lago Agrio Judgment. 

                                                 
99  See Certificate regarding hearing before the Constitutional Court, July 16, 2015 (Exh. 94). 
100  Ecuador’s Attorney General’s Post-Hearing Brief filed before the Constitutional Court, July 21, 2015 (Exh. 95). 
101  Ecuador asks Brazil to support judgment against Chevron, PORTAL VERMELHO, Sept. 25, 2015 (Exh. 69). 
102  2017 Hearing Tr. (Dkt. No. USTR-2015-0013-0063) 329:9-16.  
103  See 2017 Hearing Tr. (Dkt. No. USTR-2015-0013-0063) 290:13-17 (question to Chevron). 
104  Office of the Attorney General of Ecuador, CHEVRON CASE: ECUADOR’S DEFENSE ON THE 

CLAIMANTS [SIC] ABUSE OF PROCESS IN INTERNATIONAL INVESTMENT ARBITRATION 2015 
(excerpt) at 99-100 (Exh. 60). 
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III. ECUADORIAN LAW DOES NOT PREVENT ECUADOR FROM COMPLYING 
WITH THE INTERIM AWARDS  
A. ECUADOR’S ASSERTION THAT IT IS UNABLE TO COMPLY WITH THE INTERIM 

AWARDS BECAUSE OF DOMESTIC LEGAL CONSTRAINTS IS WITHOUT MERIT105 
Ecuador maintains that it is unable to comply with the Interim Awards because of 

Ecuadorian law limitations and international law obligations that, in Ecuador’s view, conflict with 
its international law obligations under the Interim Awards.  According to Ecuador, these 
“constraints” are relevant to determining its “good faith” within the meaning of the GSP statute.106 

This argument is disingenuous and wrong. 

First and foremost, it is a bedrock principle of international law that municipal law may 
not be invoked as a shield to excuse a State from fulfilling its obligations under international 
law.107 

Second and relatedly, Ecuador’s attempt to hide behind its constitutional separation of 
powers – that is, its contention that it is powerless to control its own, allegedly independent national 
courts – is unavailing.  It is the State of Ecuador, not merely the executive branch of the 
government of Ecuador, that is a party to the BIT.  Consequently, it is the State in all of its 
manifestations, including its judiciary, that is bound by the awards of an arbitral tribunal under the 
BIT.  Ecuador’s courts, no less than any other agent of the State, are obligated to comply with the 
Interim Awards, as the Second Interim Award expressly states and as Ecuador expressly conceded 
at the hearing.108  

Third, both the BIT Tribunal and the Dutch courts already considered Ecuador’s 
“separation of powers” and “human rights” arguments—as well as the two Ecuadorian appellate 
court decisions on which Ecuador heavily relied in its Pre-Hearing Brief109 and again at the 
hearing110—and rejected them.  As Ecuador acknowledges,111 in its Fourth Interim Award, the 
BIT Tribunal unequivocally concluded that, under international law, Ecuador is bound to comply 
with the Interim Awards, which it has failed to do: 

                                                 
105  See 2017 Hearing Tr. (Dkt. No. USTR-2015-0013-0063) 297:5-11 (question to Chevron); 2017 Hearing Tr. (Dkt. 

No. USTR-2015-0013-0063) 331:22-332:7 (question to Ecuador).  
106  Ecuador 2017 Pre-Hearing Brief at 9-13. 
107  International Law Commission, Draft Articles on Responsibility of States for Internationally Wrongful Acts, 

November 2001, Supplement No. 10 (A/56/10), chp.IV.E.1, Art. 3 (“The characterization of an act of a State as 
internationally wrongful is governed by international law.  Such characterization is not affected by the 
characterization of the same act as lawful by internal law”) (Exh. 85).  

108  2017 Hearing Tr. (Dkt. No. USTR-2015-0013-0063) 332:11-12 (Ecuador’s counsel stated “the award is directed 
against the entirety of Ecuador”). 

109  Ecuador 2017 Pre-Hearing Brief at 9-13. 
110  2017 Hearing Tr. (Dkt. No. USTR-2015-0013-0063) 321:12-18, 333:2-6. 
111  Ecuador 2017 Pre-Hearing Brief at 13. 
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Neither disagreement with the Tribunal’s orders and awards on interim 
measures nor constraints under Ecuadorian law can excuse the failure of the 
Respondent through any of its branches or organs, to fulfil its obligations 
under international law imposed by the Treaty, the UNCITRAL Rules and 
the Tribunal’s orders and awards thereunder, particularly the First and 
Second Interim Awards on Interim Measures.112 

Likewise, in rejecting Ecuador’s set-aside application, the Dutch courts agreed with Chevron that 
the Interim Awards “did not order Ecuador to intervene with her executive power in the tasks that 
are reserved for the judicial power” and thus did not interfere with separation of powers.113 Rather, 
the Interim Awards “extend[] to all government bodies whose cooperation is required to execute” 
the Awards.114   

Fourth, the conflict between different obligations that Ecuador posits is a false conflict.  
Ecuador’s Constitution requires that judges be independent, impartial and competent and ensure 
due process.115  It imposes an obligation on every State official to enforce the Constitution and to 
provide relief for any violations.116  Thus, Ecuador’s officials had a constitutional obligation to 
enforce the Interim Awards to protect Chevron’s fundamental due process rights. 

Moreover, there is no conflict between Ecuador’s obligations under the BIT and its 
obligations under human rights treaties to which Ecuador is a party.  Ecuador misrepresents the 
nature of its obligation under Article 25 of the Inter-American Convention on Human Rights, 
which imposes on Ecuador the obligation to “guarantee the right of access to justice, that is, an 
effective judicial protection, which necessarily includes the guarantee of the enforcement of a 
judgment, since the absence of enforcement would render it entirely ineffective.”117  Ironically, 
Ecuador argues that this provision prevents Ecuador from “intervening in litigation between two 
private parties to deprive one of those litigants from its right to enforce an otherwise enforceable 

                                                 
112  Fourth Interim Award ¶ 78 (emphasis added). 
113  Republic of Ecuador v. Chevron Corp. and Texaco Petroleum Co., Decision of The Hague Court of Appeal (July 

18, 2017), ¶ 12.2 (Exh. 58); see also Republic of Ecuador v. Chevron Corp. and Texaco Petroleum Co., Judgment 
of the District Court of The Hague (Jan. 20, 2016), ¶ 4.27 (Exh. 46) (finding that the Interim Awards do not 
require the executive or legislative bodies of Ecuador to “breach the separation of powers at the expense of the 
judiciary”).  

114  Republic of Ecuador v. Chevron Corp. and Texaco Petroleum Co., Decision of The Hague Court of Appeal (July 
18, 2017), ¶ 12.2 (Exh. 58); see also Republic of Ecuador v. Chevron Corp. and Texaco Petroleum Co., Judgment 
of the District Court of The Hague (Jan. 20, 2016), ¶ 4.27 (Exh. 46) (holding that the Interim Awards’ direct 
application to Ecuador’s judiciary was not contrary to public policy, “as this judiciary is a body that is an 
inextricable part of the State of Ecuador (bound to the BIT), as that state may be held liable for the conduct of 
that body, and as reliance on the independence of that body does not constitute a valid reason to allow breaches 
of obligations under international law to continue to exist.”). 

115  Constitution of Ecuador, Arts. 7(K) and 76. 
116  Constitution of Ecuador, Arts. 11(3) and 11(9). 
117  Ecuador 2017 Pre-Hearing Brief at 9-11; Ecuador 2016 Pre-Hearing Brief at 13-14. 
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judgment.”118  Ecuador’s conduct during the Lago Agrio litigation evidences the very opposite 
understanding.  Ecuador has a long history of intervening in this dispute on behalf of the Lago 
Agrio Plaintiffs.  Chevron’s prior submissions describe this history at length, as do Chevron’s BIT 
arbitration submissions.119  Ecuador has proven unequivocally that it can intervene when it so 
chooses and that it does not see Article 25 of the Inter-American Convention as an impediment to 
doing so. 

Ecuador also suggests that it is unable to comply with the Interim Awards because of its 
obligation to guarantee equal protection of the law as set forth in Article 24 of the Inter-American 
Convention.  Ecuador appears to argue that State action to suspend enforceability of the Lago 
Agrio Judgment – but not other judgments of Ecuadorian courts – would breach its equal protection 
obligation.  This alleged constraint does not prevent Ecuador from recognizing and enforcing the 
Interim Awards.  To the contrary, suspending enforcement of the Lago Agrio Judgment is 
objective, reasonable, and proportional in light of the legitimate goals articulated by the BIT 
Tribunal, regardless of how Ecuador may deal with other judgments rendered by its courts in light 
of the unique circumstances of the cases giving rise to such judgments.  

In fact, Ecuador’s obligations under the BIT are entirely compatible with its obligations 
under the Inter-American Convention.  Like the BIT, the Convention obligates States to provide 
an effective remedy to enforce the rights set forth in the treaty.  The Convention also prohibits 
denials of justice, and it is repugnant to suggest that international human rights obligations could 
be invoked to prohibit effective remedies to prevent or redress a denial of justice.  If anything, 
Ecuador’s international human rights obligations also obligate it to comply with the BIT Tribunal’s 
Interim Awards.   

Finally, even if Ecuador had characterized correctly the constraints under which it is 
operating (which it has not), that would not justify its failure to recognize and enforce the Interim 
Awards.  To the extent Ecuador believed a conflict may exist between its obligations under the 
arbitral awards and its obligations under its constitutional law or under other instruments of 
international law (like the Inter-American Convention on Human Rights), it was for Ecuador to 
resolve the perceived conflict so as to give effect to its obligations under the arbitral awards.  The 
BIT Tribunal has repeatedly reminded Ecuador that, as a matter of international law, all parts of 
the Ecuadorian State, including the judiciary, are bound by the Tribunal’s awards as well as the 

                                                 
118  Ecuador 2017 Pre-Hearing Brief at 11-12; Ecuador 2016 Pre-Hearing Brief at 14. 
119  Chevron 2016 Pre-Hearing Brief at 10-13; Claimants’ Memorial on the Merits (Sept. 6, 2010) § II(H), available 

at http://www.italaw.com/sites/default/files/case-documents/ita0164.pdf; Claimants’ Supplemental Memorial on 
the Merits (Mar. 20, 2012) §§ II(C)(3), III(B)(3), available at http://www.italaw.com/sites/default/files/case-
documents/ita0177.pdf; Claimants’ Supplemental Memorial on Track 2 (May 9, 2014) § II(B)(2), available at 
http://www.italaw.com/sites/default/files/case-documents/italaw4094.pdf; Claimants’ Reply to Respondent’s 
Supplemental Track 2 Counter-Memorial (Jan. 14, 2015) § X(D), available at 
http://www.italaw.com/sites/default/files/case-documents/italaw4240.pdf.  

http://www.italaw.com/sites/default/files/case-documents/ita0164.pdf
http://www.italaw.com/sites/default/files/case-documents/ita0177.pdf
http://www.italaw.com/sites/default/files/case-documents/ita0177.pdf
http://www.italaw.com/sites/default/files/case-documents/italaw4094.pdf
http://www.italaw.com/sites/default/files/case-documents/italaw4240.pdf
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BIT, and alleged obligations under domestic law do not excuse its failure to enforce its obligations 
under the Awards.120 

This Subcommittee has itself rejected analogous claims made by another country—
Argentina—when it likewise faced suspension of its status as a GSP beneficiary country.  Like 
Ecuador here, Argentina sought to explain its failure to comply with arbitral awards under a BIT 
by arguing that it “cannot be required to fail to abide by its own domestic laws and regulations…” 
and likewise suggested that honoring the awards at issue there “would probably also result in 
Argentina breaching other international rules requiring equal treatment of creditors of final 
decisions.”121  Despite these arguments, Argentina was suspended from GSP. 

Just as with Argentina, Ecuador’s professed “inability” to comply with the Interim Awards 
due to domestic legal constraints requiring deference to its judiciary is no excuse for its failure to 
abide by the GSP eligibility requirements, nor is it relevant to an assessment of Ecuador’s good 
faith.   

B. ECUADOR’S SITUATION IS NOT COMPARABLE TO THAT OF THE UNITED STATES 
IN MEDELLÍN  

In its pre-hearing brief and at the hearing, Ecuador continued to argue that it should not be 
penalized for its violation of the arbitral awards eligibility criterion, because its circumstances are 
comparable to those of the United States in the death penalty cases.  In these cases, the United 
States was confronted with a judgment of the ICJ that required U.S. States to suspend certain 
executions due to a failure to accord the condemned individuals their rights under the Vienna 
Convention on Consular Relations (“VCCR”) at the time of their arrest.122  Just as the United 
States, as a matter of its constitutional structure, could not compel the States to follow the mandate 
of the ICJ judgment (according to the judgment of the U.S. Supreme Court in Medellín v. Texas), 
Ecuador argues that, as a matter of its constitutional structure, it cannot compel its courts to 
suspend a validly rendered judgment.    

As Chevron has explained before, there is no meaningful comparison to be had between 
this case and the circumstances confronted by the United States in the aftermath of Medellín.123  

First, the U.S. commitment at issue in Medellín (to comply with an ICJ judgment in a case 
to which it is party) and the Ecuadorian commitment at issue here (to treat BIT arbitral awards as 
“final and binding” and to carry out such awards “without delay”) are not at all analogous.  

                                                 
120  See Fourth Interim Award ¶ 78; see also Third Order on Interim Measures, quoted in Fourth Interim Award, ¶ 55 

(recalling that “as a matter of international law, a State may be responsible for the conduct of its organs, including 
its judicial organs”).  

121  Pre-hearing brief of Argentina, 2009 GSP Annual Review, Case Nos. 00 1-CP-09 & 002-CP-09 at 7 (Sept. 2, 
2010), available at Dkt. No. USTR-2009-0015-0055. 

122  Ecuador 2017 Pre-Hearing Brief at 11-12; 2017 Hearing Tr. (Dkt. No. USTR-2015-0013-0063) 315:1-316:6. 
123  Chevron 2016 Post-Hearing Brief at 20-21.  
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Medellín did not involve a specific agreement by the United States to make ICJ judgments 
immediately and directly enforceable in U.S. courts.  As the U.S. Supreme Court noted, the United 
States’ commitment under Article 94(1) of the United Nations Charter was effectively “a 
commitment on the part of U.N. members to take future action through their political branches to 
comply with an ICJ decision.”124   

By contrast, here, Ecuador’s commitment under the BIT is a commitment to achieve a 
specific result that is immediately enforceable through action by all organs of the State, including 
the judiciary.  Pursuant to Article VI(6) of the BIT, a BIT award is “final and binding” and is to 
be carried out “without delay,” and each Party is required to “provide in its territory for its 
enforcement.”125   

Second, unlike Ecuador’s response to the Interim Awards here, the United States, through 
its political branches, undertook substantial good faith efforts to comply with the ICJ judgment in 
Avena (which was the title of the case before the ICJ).  Those efforts included the President’s 
Memorandum to the Attorney General providing that the United States would comply with Avena 
“by having State courts give effect to the decision in accordance with general principles of 
comity.”126  They also included filing an amicus brief in support of Medellín’s position at the U.S. 
Supreme Court.127 

These good faith efforts by the United States continued even after the Supreme Court held 
that the underlying treaty in Avena was not self-executing.  The executive branch continued its 
efforts to work with individual U.S. States to bring the United States into future compliance with 
its international law obligations.  Those efforts included meeting with federal officials, State 
governors, and prison boards, and urging them to take necessary action, including by adopting 
legislation to implement the United States’ obligations under the Vienna Convention on Consular 
Relations.128  John Bellinger, the State Department legal advisor, personally met with eight state 
governors to persuade them to comply with the ICJ decision.129  Indeed, California, Florida, 

                                                 
124  Medellín, 552 U.S. at 508 (quoting U.S. amicus curiae brief). 
125  BIT. Art. VI(6). 
126  Medellín, 552 U.S. at 503. 
127  See Brief for the United States as Amicus Curiae Supporting Petitioner, submitted in Medellin v. Texas, Case No. 

06-984, March 2007, available at http://www.justice.gov/osg/brief/medellin-v-texas-amicus-petition; see also 
2016 Hearing Tr. 228:1-11.  

128  See State Department Training Manual, available at 
http://travel.state.gov/content/travel/en/consularnotification.html.  

129  Hearing Tr. 228:1-11; see also John Bellinger, Fulfilling our Treaty Obligations and Protecting Americans 
Abroad, Statement of July 27, 2011, available at 
http://www.cfr.org/content/publications/attachments/Bellinger.Testimony.7.27.11.pdf (discussing Mr. 
Bellinger’s support for the Consular Notification Compliance Act of 2011 and similar state legislation); 
Memorandum from President George W. Bush to the U.S. Attorney General, Feb. 28, 2005) (Exh. 86). 

http://www.justice.gov/osg/brief/medellin-v-texas-amicus-petition
http://travel.state.gov/content/travel/en/consularnotification.html
http://www.cfr.org/content/publications/attachments/Bellinger.Testimony.7.27.11.pdf
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Oregon, Illinois, Nevada, and North Carolina eventually adopted legislation as a result of those 
efforts.130   

Contrast these actions to those of Ecuador here.  Ecuador has done nothing that can be 
compared to the actions of the United States in meeting the commitment at issue in Medellín. 
Ecuador has defied the Interim Awards openly and repeatedly.  Ecuador’s President and other 
senior officials have gone out of their way to promote enforcement of the Lago Agrio Judgment 
despite the Interim Awards.131 

For these reasons, Ecuador’s attempt to compare its conduct to that of the United States 
following the ICJ’s Avena judgment is disingenuous and misplaced.  

IV. CONCLUSION 
Ecuador has had years to comply with the Interim Awards, but instead of taking any steps 

to comply, Ecuador chose a path of open defiance.  Ecuador has tried to avoid loss of its GSP 
benefits over its outright refusal to comply with the Interim Awards by hiding behind (i) a 
distinction between “interim” and “final” awards that finds no basis in the GSP arbitral awards 
eligibility criterion, (ii) pending challenges to the Interim Awards before the Dutch courts and the 
BIT Tribunal, and (iii) alleged constraints under Ecuadorian law and international human rights 
law.  But these excuses are just distractions.  They cannot mask Ecuador’s true intentions, as 
Ecuador clearly stated through its counsel at the hearing:  Ecuador does not intend to comply with 
the Interim Awards, not now or ever.  Faced with such contempt for arbitral awards, the 
Subcommittee should not reward Ecuador by maintaining its GSP benefits.  Chevron respectfully 
requests that the GSP Subcommittee recommend the only course of action consistent with U.S. 
law—that the President withdraw or suspend Ecuador’s status as a GSP beneficiary country.  

                                                 
130  See, e.g., Cal. Penal Code § 834c (California), available at 

https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=PEN&division=&title=3.&part=2.&
chapter=5.&article; F.S. § 901.26 (Florida), available at 
http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&URL=0900-
0999/0901/0901ContentsIndex.html&StatuteYear=2017&Title=%2D%3E2017%2D%3EChapter%20901; 
Public Act 099-0190 (effective date 1/1/2016) (Illinois), available at 
http://www.ilga.gov/legislation/publicacts/fulltext.asp?Name=099-0190; N.R.S. 228.135N (Nevada), available 
at https://www.leg.state.nv.us/NRS/NRS-228.html#NRS228Sec135; N.C.G.S. § 122C.344 (North Carolina), 
available at 
http://www.ncga.state.nc.us/EnactedLegislation/Statutes/HTML/BySection/Chapter_122C/GS_122C-344.html; 
O.R.S. § 181A.470 (Oregon), available at https://www.oregonlegislature.gov/bills_laws/ors/ors181A.html. 

131  See Chevron 2017 Pre-Hearing Brief at 13-17; Chevron 2016 Pre-Hearing Brief at 2, 11-13; Chevron 2016 Post-
Hearing Brief at 6-8. 

https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=PEN&division=&title=3.&part=2.&chapter=5.&article
https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=PEN&division=&title=3.&part=2.&chapter=5.&article
http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&URL=0900-0999/0901/0901ContentsIndex.html&StatuteYear=2017&Title=%2D%3E2017%2D%3EChapter%20901
http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&URL=0900-0999/0901/0901ContentsIndex.html&StatuteYear=2017&Title=%2D%3E2017%2D%3EChapter%20901
http://www.ilga.gov/legislation/publicacts/fulltext.asp?Name=099-0190
https://www.leg.state.nv.us/NRS/NRS-228.html#NRS228Sec135
http://www.ncga.state.nc.us/EnactedLegislation/Statutes/HTML/BySection/Chapter_122C/GS_122C-344.html
https://www.oregonlegislature.gov/bills_laws/ors/ors181A.html
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